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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1850

AS RECOVMMENDED BY THE CONFERENCE COWM TTEE
Passed Legislature - 1997 Regul ar Sessi on
St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Conmttee on Appropriations (originally sponsored by
Represent ati ves Dyer, Backlund, Skinner, Talcott, Schoesler, Mtchel
and Cooke)

Read first tine 04/05/97.

AN ACT Relating to the long-termcare reorgani zati on and st andards
of care reform act; anending RCW 70.129.010, 70.129.030, 70.129.110,
70. 129. 150, 74. 39A. 030, 74.39A. 040, 74. 39A. 050, 74.39A. 060, 70.129. 105,
74.42.030, 74.42.450, 43.20B.080, 74.34.010, 74.39A 170, 70.128.175,
9A. 42. 010, 9A. 42.050, 9A. 42.020, 9A 42.030, 9A 44.010, 9A 44.050,
9A. 44. 100, 18.130.200, 43.43.842, 70.124.020, 70.124.040, 70.124.070,
74. 34. 020, 43. 43. 832, 43. 20A. 710, 18. 52C. 010, 18. 52C. 020, and
18.52C. 040; reenacting and anending RCW 18.130.040; adding a new
section to chapter 74.39A RCW adding a new section to chapter 70.124
RCW addi ng new sections to chapter 74.34 RCW addi ng new sections to
chapter 18.20 RCW adding a new section to chapter 43.20B RCW addi ng
a new section to chapter 43.70 RCW adding a new section to chapter
18.51 RCW adding new sections to chapter 9A 42 RCW adding a new
section to chapter 43.43 RCW creating new sections; repealing RCW
74.39. 030, 74.39.040, 74.39A 005, and 74.39A.008; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |

p. 1 E2SHB 1850. SL
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NEW SECTION. Sec. 101. This act shall be known and may be cited
as the Clara act.

NEW SECTI ON. Sec. 102. FI NDI NGS AND | NTENT. The |l egislature
finds and declares that the state’s current fragnented categorica
systemfor admnistering services to persons with disabilities and the
elderly is not client and fam|ly-centered and has created significant
organi zational barriers to providing high quality, safe, and effective
care and support. The present fragnmented system results in
uncoor di nat ed enf orcenent of regul ati ons designed to protect the health
and safety of disabl ed persons, | acks accountability due to the absence
of managenent information systens’ client tracking data, and
perpetuates difficulty in mtching client needs and services to
mul ti pl e categorical funding sources.

The legislature further finds that Wshington’s chronically
functional ly di sabl ed popul ation of all ages is growi ng at a rapid pace
due to a population of the very old and increased incidence of
disability due in | arge nmeasure to technol ogi cal inprovenents in acute
care causing people to live longer. Further, to neet the significant
and growing long-term care needs into the near future, rapid,
fundanment al changes nust take place in the way we finance, organi ze,
and provide long-term care services to the chronically functionally
di sabl ed.

The legislature further finds that the public demands that
|l ong-term care services be safe, client and famly-centered, and
desi gned to encourage individual dignity, autonony, and devel opnent of
the fullest human potential at home or in other residential settings,
whenever practicable.

NEW SECTION.  Sec. 103. A new section is added to chapter 74.39A
RCWto read as foll ows:

DEFI NI TI ONS. Unl ess the context clearly requires otherw se, the
definitions in this section apply throughout this chapter.

(1) "Adult fam |y hone" nmeans a hone |icensed under chapter 70.128
RCW

(2) "Adult residential care" nmeans services provided by a boarding
home that is |licensed under chapter 18.20 RCWand that has a contract
wi th the departnent under RCW 74. 39A. 020.

E2SHB 1850. SL p. 2
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(3) "Assisted living services" neans services provided by a
boarding hone that has a contract with the departnment under RCW
74. 39A. 010 and the resident is housed in a private apartnent-1like unit.

(4) "Boarding honme" neans a facility licensed under chapter 18.20
RCW

(5) "Cost-effective care" nmeans care provided in a setting of an
i ndividual’s choice that is necessary to pronote the nost appropriate
| evel of physical, nental, and psychosocial well-being consistent with
client choice, in an environnment that is appropriate to the care and
safety needs of the individual, and such care cannot be provided at a
| oner cost in any other setting. But this in no way precludes an
i ndi vi dual fromchoosing a different residential setting to achieve his
or her desired quality of life.

(6) "Departnment"” nmneans the departnment of social and health
servi ces.

(7) "Enhanced adult residential care" nmeans services provided by a
boardi ng honme that is |icensed under chapter 18.20 RCWand that has a
contract with the departnent under RCW 74. 39A. 010.

(8) "Functionally disabled person" is synonynous wi th chronic
functionally disabled and neans a person who because of a recogni zed
chronic physical or nental condition or disease, including chemca
dependency, is inpaired to the extent of being dependent upon others
for direct care, support, supervision, or nonitoring to perform

activities of daily Iliving. "Activities of daily living", in this
context, neans self-care abilities related to personal care such as
bat hi ng, eat i ng, using the toilet, dr essi ng, and transfer.

Instrunental activities of daily living may also be used to assess a
person’s functional abilities as they are related to the nental
capacity to performactivities in the home and the conmmunity such as
cooki ng, shoppi ng, house cl eani ng, doi ng | aundry, worki ng, and managi ng
personal finances.

(9) "Home and community services" neans adult fam |y hones, in-hone
services, and other services adm nistered or provided by contract by
t he departnent directly or through contract with area agenci es on agi ng
or simlar services provided by facilities and agencies |icensed by the
depart nent.

(10) "Long-term care" is synonynous with chronic care and neans
care and supports delivered indefinitely, intermttently, or over a
sustained tinme to persons of any age disabled by chronic nental or

p. 3 E2SHB 1850. SL
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physi cal illness, disease, chem cal dependency, or a nmedical condition
that is permanent, not reversible or curable, or is long-lasting and
severely limts their nmental or physical capacity for self-care. The
use of this definitionis not intended to expand the scope of services,
care, or assistance by any individuals, groups, residential care
settings, or professions unless otherw se expressed by |aw.

(11) "Nursing hone" neans a facility licensed under chapter 18.51
RCW

(12) "Secretary" nmeans the secretary of social and heal th services.

(13) "Tribally licensed boarding honme" neans a boarding hone
licensed by a federally recognized Indian tribe which home provides
services simlar to boarding honmes |icensed under chapter 18.20 RCW

*NEWSECTION. Sec. 104. JA NT LEQ SLATI VE COW TTEE ON LONG TERM
CARE OVERSIGHT. (1) There is created a joint |egislative conmittee on
long-term care oversight. The committee shall consist of: (a) Four
menbers of the senate appoi nted by the president of the senate, two of
whom shall be nmenbers of the majority party and two of whom shall be
menbers of the minority party;, and (b) four members of the house of
represent ati ves, two of whomshall be menmbers of the majority party and
two of whom shall be menbers of the mnority party.

(2) The conmittee shall elect a chair and vice-chair. The chair
shall be a member of the senate in even-numbered years and a member of
the house of representatives in odd-nunbered years. The vice-chair
shall be a nenber of the senate in odd-nunbered years and a nenber of
t he house of representatives in even-nunbered years.

(3) The conmittee shall:

(a) Reviewthe need for reorgani zati on and reformof | ong-termcare
adm ni stration and service delivery;

(b) Review all quality standards devel oped, revised, and enforced
by the departnent;

(c) In cooperation with the department of social and health
servi ces, develop suggestions to sinplify, reduce, or elimnate
unnecessary rul es, procedures, and burdensonme paperwork that prove to
be barriers to providing effective coordination or high quality direct
services;

(d) Suggest nmethods of cost-efficiencies that can be used to
real | ocate funds to unnet needs in direct services;

E2SHB 1850. SL p. 4
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(e) List all nonmeans tested programs and activities funded by the
federal ol der Anericans act and state funded senior citizens act or
ot her such state funded programs and recommend how to integrate such
services into existing long-term care prograns for the functionally
di sabl ed;

(f) Suggest nmethods to establish a single point of entry for
service eligibility and delivery for functionally disabl ed persons;

(g) Eval uate the need for long-term care training and review all
long-term care training and education programs conducted by the
department and suggest nodifications to inprove the training system

(h) Describe current facilities and services that provide | ong-term
care to all types of chronically disabled individuals in the state
including Revised Code of Washington requirenents, Washington
Admini strative Code rules, allowable occupancy, typical clientele,
di schar ge practi ces, agency oversight, rates, eligibility requirenents,
entry process, social and heal th services and ot her services provided,
staffing standards, and physical plant standards;

(i) Determ ne the extent to which the current |ong-termcare system
neets the health and safety needs of the state’s long-term care
popul ation and i s appropriate for the specific and identified needs of
the residents in all settings;

(j) Assess the adequacy of the discharge and referral process in
protecting the health and safety of |ong-termcare clients;

(k) Determine the extent to which training and supervision of
direct care staff are adequate to ensure safety and appropriate care;

(1) Identify opportunities for consolidation between cat egories of
care; and

(m Determine if payment rates are adequate to cover the varying
costs of clients with different |evels of need.

*Sec. 104 was vetoed. See nessage at end of chapter.

PART 11
QUALI TY STANDARDS AND COVPLAI NT ENFORCEMENT

NEW SECTI ON.  Sec. 201. A new section is added to chapter 70.124
RCWto read as foll ows:

(1) An enpl oyee who is a whistleblower and who as a result of being
a whi st | ebl ower has been subjected to workpl ace reprisal or retaliatory
action, has the renedies provided under chapter 49.60 RCW RCW

p. 5 E2SHB 1850. SL
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4.24.500 through 4.24.520, providing certain protection to persons who
comruni cat e to governnent agencies, apply to conpl ai nts made under this
section. The identity of a whistlebl ower who conplains, in good faith,
to the departnment about suspected abuse, negl ect, fi nanci al
expl oi tati on, or abandonnent by any person in a nursing hone, state
hospital, or adult famly hone may remain confidential if requested.
The identity of the whistleblower shall subsequently remain
confidential unless the departnent determ nes that the conplaint was
not made in good faith

(2)(a) An attenpt to discharge a resident from a nursing hone,
state hospital, adult famly hone, or any type of discrimnatory
treatment of a resident by whom or upon whose behalf, a conplaint
subst anti at ed by t he departnent has been submtted to the departnent or
any proceeding instituted under or related to this chapter within one
year of the filing of the conplaint or the institution of the action,
rai ses a rebuttable presunption that the action was in retaliation for
the filing of the conplaint.

(b) The presunption is rebutted by credible evidence establishing
the alleged retaliatory action was initiated prior to the conplaint.

(c) The presunption is rebutted by a functional assessnent
conduct ed by the departnent that shows that the resident’s needs cannot
be nmet by the reasonable accomnmodations of the facility due to the
i ncreased needs of the resident.

(3) For the purposes of this section:

(a) "Wistleblower" neans a resident or enpl oyee of a nursing hone,
state hospital, or adult famly honme, or any person |icensed under
Title 18 RCW who in good faith reports alleged abuse, neglect,
expl oi tation, or abandonnent to the departnent or to a | aw enforcenent
agency;

(b) "Workplace reprisal or retaliatory action" neans, but is not
limted to: Denial of adequate staff to performduties; frequent staff
changes; frequent and undesirable office changes; refusal to assign
meani ngf ul work; unwarranted and unsubstantiated report of m sconduct
under Title 18 RCW letters of reprimnd or unsatisfactory perfornance
eval uations; denotion; denial of enploynent; or a supervisor or
superior encouragi ng coworkers to behave in a hostile manner toward t he
whi st | ebl ower; and

(c) "Reasonabl e accommpdation” by a facility to the needs of a
prospective or current resident has the neaning given to this term

E2SHB 1850. SL p. 6
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under the federal Anmericans with disabilities act of 1990, 42 U.S.C
Sec. 12101 et seq. and other applicable federal or state
antidiscrimnation | aws and regul ati ons.

(4) This section does not prohibit a nursing hone, state hospital,
or adult famly hone from exercising its authority to term nate,
suspend, or discipline an enpl oyee who engages i n wor kpl ace reprisal or
retaliatory action against a whistleblower. The protections provided
to whi stl ebl owers under this chapter shall not prevent a nursing hone,
state hospital, or adult famly honme from (a) Term nati ng,
suspendi ng, or disciplining a whistleblower for other |awful purposes;
or (b) for facilities with six or fewer residents, reducing the hours
of enpl oynent or term nating enploynment as a result of the denonstrated
inability to meet payroll requirenments. The departnent shall determ ne
if the facility cannot neet payroll in cases where a whistlebl ower has
been term nated or had hours of enpl oynent reduced due to the inability
of afacility to neet payroll.

(5) The departnent shall adopt rules to inplenment procedures for
filing, investigation, and resol ution of whistlebl ower conplaints that
are integrated with conplaint procedures under this chapter.

(6) No frail elder or vulnerable person who relies upon and is
being provided spiritual treatnent in lieu of nedical treatnment in
accordance with the tenets and practices of a well-recognized religious
denom nation shall for that reason alone be considered abandoned,
abused, or neglected, nor shall anything in this chapter be construed
to authorize, permt, or require nedical treatnent contrary to the
stated or clearly inplied objection of such a person.

(7) The departnment shall adopt rules designed to discourage
whi st | ebl ower conpl aints made in bad faith or for retaliatory purposes.

NEW SECTION. Sec. 202. A new section is added to chapter 74.34
RCWto read as foll ows:

(1) An enployee or contractor who is a whistleblower and who as a
result of being a whistleblower has been subjected to workplace
reprisal or retaliatory action, has the renedi es provi ded under chapter
49. 60 RCW RCW4. 24. 500 t hrough 4. 24. 520, providing certain protection
to persons who comruni cate to governnent agencies, apply to conplaints
made wunder this section. The identity of a whistleblower who
conplains, in good faith, to the departnent about suspected abuse,
negl ect, exploitation, or abandonnent by any person in a boarding hone

p. 7 E2SHB 1850. SL
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licensed or required to be |icensed pursuant to chapter 18.20 RCWor a
veterans’ home pursuant to chapter 72.36 RCW or care provided in a
boarding hone or a veterans’ hone by any person associated with a
hospi ce, hone care, or honme health agency |icensed under chapter 70. 127
RCW or other in-honme provider may remain confidential if requested.
The identity of the whistleblower shall subsequently remain
confidential unless the departnent determ nes that the conplaint was
not made in good faith

(2)(a) An attenpt to expel a resident from a boarding honme or
veterans’ hone, or any type of discrimnatory treatnent of a resident
who i s a consuner of hospice, honme health, hone care services, or other
i n-home services by whom or upon whose behalf, a conplaint
substantiated by the departnent or the departnent of health has been
submtted to the departnment or any proceeding instituted under or
related to this chapter within one year of the filing of the conpl ai nt
or the institution of the action, raises a rebuttable presunption that
the action was in retaliation for the filing of the conplaint.

(b) The presunption is rebutted by credible evidence establishing
the alleged retaliatory action was initiated prior to the conplaint.

(c) The presunption is rebutted by a functional assessnent
conducted by the departnent that shows that the resident or consuner’s
needs cannot be net by the reasonable accommpdations of the facility
due to the increased needs of the resident.

(3) For the purposes of this section:

(a) "Whistleblower" neans a resident or a person with a mandatory
duty to report under this chapter, or any person |icensed under Title
18 RCW who in good faith reports all eged abuse, negl ect, exploitation,
or abandonment to the departnent, or the departnment of health, or to a
| aw enf orcenent agency;

(b) "Workplace reprisal or retaliatory action" neans, but is not
limted to: Denial of adequate staff to performduties; frequent staff
changes; frequent and undesirable office changes; refusal to assign
meani ngf ul work; unwarranted and unsubstantiated report of m sconduct
under Title 18 RCW letters of reprimnd or unsatisfactory perfornance
eval uations; denotion; denial of enploynent; or a supervisor or
superior encouragi ng coworkers to behave in a hostile manner toward t he
whi st ebl ower. The protections provided to whistleblowers under this
chapter shall not prevent a nursing home, state hospital, boarding
home, or adult famly honme from (1) Termnating, suspending, or

E2SHB 1850. SL p. 8
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disciplining a whistleblower for other |awful purposes; or (ii) for
facilities licensed under chapter 70.128 RCW reducing the hours of
enpl oynent or term nating enploynent as a result of the denonstrated
inability to meet payroll requirenments. The departnent shall determ ne

if the facility cannot neet payroll in cases in which a whistleblower
has been term nated or had hours of enploynent reduced because of the
inability of a facility to neet payroll; and

(c) "Reasonable accommpdation” by a facility to the needs of a
prospective or current resident has the neaning given to this term
under the federal Anmericans with disabilities act of 1990, 42 U.S.C
Sec. 12101 et seq. and other applicable federal or state
antidiscrimnation | aws and regul ati ons.

(4) This section does not prohibit a boarding hone or veterans
home fromexercising its authority to term nate, suspend, or discipline
any enployee who engages in workplace reprisal or retaliatory action
agai nst a whi stl ebl ower.

(5) The departnent shall adopt rules to inplenment procedures for
filing, investigation, and resol ution of whistlebl ower conplaints that
are integrated with conplaint procedures under this chapter.

(6) No frail elder or vulnerable person who relies upon and is
being provided spiritual treatnent in lieu of nedical treatnment in
accordance with the tenets and practices of a well-recognized religious
denom nation shall for that reason alone be considered abandoned,
abused, or neglected, nor shall anything in this chapter be construed
to authorize, permt, or require nedical treatnent contrary to the
stated or clearly inplied objection of such a person.

(7) The departnent, and the departnent of health for facilities,
agencies, or individuals it regulates, shall adopt rules designed to
di scourage whistleblower conplaints nmade in bad faith or for
retaliatory purposes.

Sec. 203. RCW 70.129.010 and 1994 ¢ 214 s 2 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Departnent” nmeans the departnent of state governnent
responsi ble for licensing the provider in question.

(2) "Facility" means a long-termcare facility.

p. 9 E2SHB 1850. SL
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(3) "Long-termcare facility" nmeans a facility that is |icensed or
required to be lIicensed under chapter 18.20, 72.36, or 70.128 RCW

(4) "Resident" nmeans the individual receiving services in a |ong-
term care facility, that resident’s attorney in fact, guardian, or
other legal representative acting within the scope of their authority.

(5) "Physical restraint” means a nmanual nethod, obstacle, or
physi cal or mechanical device, material, or equipnment attached or
adj acent to the resident’s body that restricts freedom of novenent or
access to his or her body(({+})). is wused for discipline or
conveni ence((f~})). and not required to treat the resident’s nedical
synpt ons.

(6) "Chem cal restraint” neans a psychopharnacol ogic drug that is
used for discipline or convenience and not required to treat the
resident’ s nedi cal synptons.

(7) "Representative" nmeans a person appoi nted under RCW 7. 70. 065.

(8) "Reasonable accommpdation” by a facility to the needs of a
prospective or current resident has the neaning given to this term

under the federal Americans with disabilities act of 1990, 42 U.S. C.

Sec. 12101 et seq. and ot her applicable federal or state

antidiscrimnation | aws and requl ati ons.

*Sec. 204. RCW70.129.030 and 1994 ¢ 214 s 4 are each amended to
read as fol |l ows:

(1) The facility nust inform the resident both orally and in
witing in a language that the resident understands of his or her
rights and all rules and regul ati ons governi ng resident conduct and
responsibilities during the stay in the facility. The notification
nust be made prior to or upon adm ssion. Receipt of the information
nust be acknow edged in witing.

(2) The resident or his or her |egal representative has the right:

(a) UYoon an oral or witten request, to access all records
pertaining to hinmself or herself including clinical records wthin
twent y-four hours; and

(b) After receipt of his or her records for inspection, to purchase
at a cost not to exceed the community standard photocopies of the
records or portions of themupon request and two worki ng days’ advance
notice to the facility.

(3) The facility shall only admit or retain individual s whose needs
it can safely and appropriately serve in the facility with appropriate

E2SHB 1850. SL p. 10
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avail abl e staff or through the provision of reasonabl e acconmpdati ons
as required by state or federal law. Except in cases of energency,
facilities shall not admit an individual before obtaining a
conprehensi ve assessnment of the resident’s needs and preferences,
unl ess unavai |l abl e despite the best efforts of the facility and other
interested parties. The assessnent shall contain, wthin existing
department funds, the follow ng information: Recent nedical history;
necessary and prohibited nedications; a nedical professional’s
di agnosi s; signi ficant known behaviors or synptons that may cause

concern or require special care; nental illness except where protected

by confidentiality | aws; | evel of personal care needs: activities and

servi ce preferences; and preferences regardi ng i ssues i nportant to the

potential resident, such as food and daily routine. The facility nust
inform each resident in witing in a |language the resident or his or
her represent ati ve under st ands bef or e( (,—oer—at—the-tinme—of)) adm ssi on,

and at |east once every twenty-four nonths thereafter, of: (a)
Services, itens, and activities customarily available in the facility
or arranged for by the facility;, (b) charges for those services, itens

and activities including charges for services, itens, and activities

not covered by the facility’s per diem rate or applicable public
benefit prograns; and (c) the rules of facility operations required
under RCW 70. 129. 140(2). Each resident and his or her representative
nust _be infornmed in witing in advance of changes in the availability

or the charges for services, itens, or activities, or of changes in the

facility’s rules. Except in unusual circunstances, thirty days’

advance notice nust be given prior to the change. However, for

facilities licensed for six or fewer residents, if there has been a

substantial and continuing change in the resident’s condition

necessitating substantially greater or |esser services, itens, or

activities, then the charges for those services, itens, or activities

may be changed upon fourteen days advance witten noti ce.

(4) The facility nust furnish a witten description of residents
rights that includes:

(a) A description of the manner of protecting personal funds, under
RCW 70. 129. 040;

(b) A posting of nanes, addresses, and tel ephone nunbers of the
state survey and certification agency, the state |licensure office, the
stat e ombudsmen program and the protection and advocacy systens; and
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(c) A statenent that the resident may file a conplaint with the
appropri ate state |icensi ng agency concerni ng resi dent abuse, negl ect,
and mi sappropriation of resident property in the facility.

(5) Notification of changes.

(a) A facility nust immediately consult wth the resident’s
physician, and if known, nmake reasonable efforts to notify the
resident’s |egal representative or an interested fam |y member when
there is:

(i) An accident involving the resident which requires or has the
potential for requiring physician intervention,

(ii) A significant change in the resident’s physical, nmental, or
psychosoci al status (i.e., a deterioration in health, nental, or
psychosoci al status in either life-threatening conditions or clinical
conpl i cations).

(b) The facility nmust pronptly notify the resident or the
resident’s representative shall make reasonable efforts to notify an
interested famly member, if known, when there is:

(i) A change in room or roommate assignnment; or

(ii) A decision to transfer or discharge the resident from the
facility.

(c) The facility nust record and update the address and phone
nummber of the resident’s representative or interested famly menber,
upon recei pt of notice fromthem

(6) This section applies to long-termcare facilities covered under
this chapter.

*Sec. 204 was vetoed. See nessage at end of chapter.

Sec. 205. RCW 70.129.110 and 1994 c¢ 214 s 12 are each anended to
read as foll ows:

(1) The facility must permt each resident to remain in the
facility, and not transfer or discharge the resident fromthe facility
unl ess:

(a) The transfer or discharge is necessary for the resident’s
wel fare and the resident’s needs cannot be net in the facility;

(b) The safety of individuals in the facility is endangered,

(c) The health of individuals in the facility would otherw se be
endanger ed;

(d) The resident has failed to nmake the required paynent for his or
her stay; or

E2SHB 1850. SL p. 12
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(e) The facility ceases to operate.

(2) All long-termcare facilities shall fully disclose to potenti al
residents or their legal representative the service capabilities of the
facility prior to adm ssion to the facility. 1f the care needs of the
applicant who is nedicaid eligible are in excess of the facility's
service capabilities, the departnment shall identify other care settings
or residential care options consistent with federal |aw

(3) Before a long-term care facility transfers or discharges a
resident, the facility nust:

(a) First attenpt through reasonable accommpdations to avoid the
transfer or discharge, unless agreed to by the resident;

(b) Notify the resident and representative and nmake a reasonabl e
effort tonotify, if known, an interested famly nmenber of the transfer
or discharge and the reasons for the nove in witing and in a | anguage
and manner they under st and;

((b))) (c) Record the reasons in the resident’s record; and

((€e))) (d) Include inthe notice the itens described in subsection
((£4))) (5) of this section.

((3))) (4)(a) Except when specifiedinthis subsection, the notice
of transfer ((effe+})) or discharge required under subsection (({2)))
(3) of this section nust be made by the facility at least thirty days
before the resident is transferred or di scharged.

(b) Notice may be made as soon as practicable before transfer or
di schar ge when

(1) The safety of individuals in the facility woul d be endangered,;

(11) The health of individuals inthe facility woul d be endanger ed;

(ii1) An imediate transfer or discharge is required by the
resident’s urgent nedical needs; or

(tv) Aresident has not resided in the facility for thirty days.

((4))) (5) The witten notice specified in subsection ((2-)) (3)
of this section nust include the follow ng:

(a) The reason for transfer or discharge;

(b) The effective date of transfer or discharge;

(c) The location to which the resident is transferred or
di schar ged;

(d) The nane, address, and tel ephone nunber of the state | ong-term
care onmbudsman;

(e) For residents wth developnental disabilities, the mailing
address and tel ephone nunber of the agency responsible for the

p. 13 E2SHB 1850. SL
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protection and advocacy of developnentally disabled individuals
establ i shed under part C of the devel opnental disabilities assistance
and bill of rights act; and

(f) For residents who are nentally ill, the mailing address and
t el ephone nunber of the agency responsible for the protection and
advocacy of nentally ill individuals established under the protection
and advocacy for nentally ill individuals act.

((65))) (B6) A facility nust provide sufficient preparation and
orientation to residents to ensure safe and orderly transfer or
di scharge fromthe facility.

((66)Y)) (7) Aresident discharged in violation of this section has
the right to be readmtted i mediately upon the first availability of
a gender-appropriate bed in the facility.

Sec. 206. RCW 70.129.150 and 1994 c¢ 214 s 16 are each anended to
read as foll ows:

(1) Prior to admssion, all long-termcare facilities or nursing
facilities |icensed under chapter 18.51 RCWthat require paynent of an
adm ssions fee, deposit, or a mninum stay fee, by or on behalf of a
person seeking ((admsstons—fadm-ssioen})) adm ssion to the long-term
care facility or nursing facility, shall provide the resident, or his
or her representative, full disclosure in witing ((ef—the-+tong-—term

it . SURERTN hedul E ol : . I
services—providedby—thefactHty—and)) in a | anguage the resident or

his or her representative understands, a statenent of the anmount of any
adm ssions fees, deposits, prepaid charges, or mnimumstay fees. The

facility shall also disclose to the person, or his or her
representative, the facility' s advance notice or transfer requirenents,
prior to adm ssion. In addition, the long-term care facility or
nursing facility shall also fully disclose in witing prior to

adm ssion what portion of the deposits, adm ssions fees, prepaid
charges, or mninmumstay fees wll be refunded to the resident or his
or her representative if the resident |eaves the l|long-term care
facility or nursing facility. Receipt of the disclosures required
under this subsection must be acknow edged in witing. If the facility
does not provide these disclosures, the deposits, adm ssions fees,
prepai d charges, or mninumstay fees may not be kept by the facility.

| f a resident ((—eduring—the—first—thirty days—of residencer)) dies or

is hospitalized or is transferred to another facility for nore

E2SHB 1850. SL p. 14
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appropriate care and does not return to the original facility, the
facility shall refund any deposit or charges already paid less the
facility’s per diemrate for the days the resident actually resided or
reserved or retained a bed in the facility notw t hstandi ng any m ni num
stay policy or discharge notice requirenents, except that the facility
may retain an additional anpbunt to cover its reasonable, actual
expenses incurred as a result of a private-pay resident’s nove, not to
exceed five days’ per diem charges, unless the resident has given
advance notice in conpliance with the adm ssion agreenent. All |ong-
termcare facilities or nursing facilities covered under this section
are required to refund any and all refunds due the resident or
((thet+)) his or her representative within thirty days from the
resident’s date of discharge from the facility. Nothing in this
section applies to provisions in contracts negoti ated between a nursing
facility or long-termcare facility and a certified health plan, health
or disability insurer, health nmaintenance organization, nmanaged care
organi zation, or simlar entities.

(2) Wiere a long-termcare facility or nursing facility requires
t he execution of an adm ssion contract by or on behalf of an individual
seeking adm ssion to the facility, the ternms of the contract shall be
consistent wwth the requirenments of this section, and the terns of an
adm ssion contract by a long-term care facility shall be consistent
with the requirenents of this chapter

*Sec. 207. RCW 74. 39A. 030 and 1995 1st sp.s. ¢ 18 s 2 are each
amended to read as fol | owns:

(1) To the extent of avail abl e fundi ng, the departnment shall expand
cost-effective options for home and conmunity services for consuners
for whom the state participates in the cost of their care.

(2) I n expandi ng home and communi ty services, the department shall:
(a) Take full advantage of federal funding avail able under Title XVII|
and Title XIX of the federal social security act, including hone
heal th, adult day care, waiver options, and state plan services; and
(b) be authorized to use funds avail able under its community options
program entry system waiver granted under section 1915(c) of the
federal social security act to expand the availability of in-hone,
adult residential care, adult fam |y hones, enhanced adult residenti al
care, and assisted living services. By June 30, 1997, the depart nent
shal | undertake to reduce the nursing home medi cai d census by at | east

p. 15 E2SHB 1850. SL
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one thousand si x hundred by assisting individuals who woul d ot herw se
require nursing facility services to obtain services of their choice,
including assisted living services, enhanced adult residential care,
and other home and community services. The departnent shall make
reasonabl e efforts to contract for at |east one hundred eighty state

clients who would otherwise be served in nursing facilities or in

assisted living to i nstead be served i n enhanced adult residential care

settings by June 30, 1999. If a resident, or his or her |Iegal

representative, objects to a discharge decision initiated by the
departnment, the resident shall not be discharged if the resident has
been assessed and determined to require nursing facility services. In
contracting with nursing homes and boardi ng homes for enhanced adult
residential care pl acenents, neither the department nor the depart ment

of health shall ((net)) require, by contract or through other neans,

structural nodifications to existing building construction.

(3)(a) The departnment shall by rule establish paynment rates for
home and community services that support the provision of cost-
effective care. In contracting with licensed boarding hones for
provi di ng addi ti onal enhanced adult residential care services for up to

one hundred eighty clients pursuant to subsection (2)(b) of this

section, the paynent rate shall be established at no | ess than thirty-

five and no greater than forty percent of the average state-w de

nursing facility nedi caid paynent rate.

(b) The departnment may aut hori ze an enhanced adult residential care
rate for nursing hones that tenporarily or permanently convert their
bed use for the purpose of providing enhanced adult residential care
under chapter 70. 38 RCW when t he depart ment det erm nes that payment of
an enhanced rate i s cost-effective and necessary to foster expansion of
contracted enhanced adult residential care services. As an incentive
for nursing homes to permanently convert a portion of its nursing home
bed capacity for the purpose of providing enhanced adult residential
care, the department may authorize a supplenmental add-on to the
enhanced adult residential care rate.

(c) The departnment may authorize a suppl enental assisted |iving
servi ces or_an enhanced adult residential care services rate for up to
four years for facilities that convert fromnursing home use and do not
retain rights to the converted nursing home beds under chapter 70.38
RCW if the department determ nes that payment of a suppl enental rate

E2SHB 1850. SL p. 16
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is cost-effective and necessary to foster expansion of contracted
assi sted living or enhanced adult residential care services.

*Sec. 207 was vetoed. See nessage at end of chapter.

*Sec. 208. RCW 74. 39A. 040 and 1995 1st sp.s. ¢ 18 s 6 are each
amended to read as foll ows:

The department shall work in partnership with hospital s, who choose
to participate, in assisting patients and their famlies to find | ong-

termcare services of their choi ce accordi ng to subsections (1) through

(4) of this section. The department shall not delay hospital
di scharges but shall assist and support the activities of hospital
di schar ge pl anners. The departnent al so shall coordinate with hone
health and hospi ce agenci es whenever appropri ate. The role of the
department is to assist the hospital and to assist patients and their
fam lies in maki ng i nformed choi ces by providing i nformation regardi ng
home and conmunity options to individuals who are hospitalized and
likely to need | ong-term care.

(1) To the extent of avail able funds, the departnent shall assess
i ndi vi dual s who:

(a) Are nedicaid clients, medicaid applicants, or eligible for both
nedi care and nedi cai d; and

(b) Apply or are likely to apply for admi ssion to a nursing
facility.

(2) For individuals who are reasonably expected to become medi cai d
recipients within one hundred eighty days of adm ssion to a nursing
facility, the departnment shall, to the extent of avail abl e funds, offer
an assessnent and information regarding appropriate in-home and
communi ty services.

(3) Wien the department finds, based on assessment, that the
i ndi vidual prefers and could |live appropri atel y and cost-effectivel y at
honme or in some other community-based setting, the department shall:

(a) Advise the individual that an in-home or other conmunity
service is appropri ate;

(b) Devel op, with the individual or the individual’s
representati ve, a conprehensive conmunity service plan;

(c) Inform the individual regarding the availability of services
that could neet the applicant’s needs as set forth in the comunity
servi ce pl an and expl ai n t he cost to the applicant of the avail abl e i n-
home and conmmunity services relative to nursing facility care; and

p. 17 E2SHB 1850. SL
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(d) D scuss and eval uat e t he need for on-goi ng i nvol vement with the
i ndi vidual or the individual’s representative.

(4) Wien the departnment finds, based on assessnent, that the
individual prefers and needs nursing facility care, the departnent
shal | :

(a) Advise the individual that nursing facility care i s appropri ate
and i nformthe i ndividual of the avail able nursing facility vacancies;

(b) If appropriate, advise the individual that the stay in the
nursing facility may be short term and

(c) Describe the role of the departnment in providing nursing
facility case managenent.

(5) All hospitals who choose to not participate with the depart nent
according to subsections (1) through (4) of this section shall provide

their own hospital [|ong-term care discharge services for patients

needi ng long-term care information or services. The hospital shall

advi se the i ndi vi dual regardi ng i ts reconmended di schar ge pl acenent for

i ndi vidual s requiring post hospital care and shall, consistent with t he

individual’s expressed preferences and in accordance with his or her

care needs, identify services, including known costs, available in the

community and shall develop with the individual and his or her | egal

representati ve _a conprehensi ve conmunity service plan, if in-honme or

other community service is appropri ate and preferred.

*Sec. 208 was vetoed. See nessage at end of chapter.

Sec. 209. RCW 74.39A. 050 and 1995 1st sp.s. ¢ 18 s 12 are each
anmended to read as foll ows:

The departnent’s systemof quality inprovenent for |long-termcare
services shall ((be—guided—by)) wuse the following principles,
consistent with applicable federal |aws and regul ati ons:

(1) The system shall be ((eensuner)) client-centered and pronote

privacy, independence, dignity, choice, and a hone or hone-like
envi ronment for consuners consistent with chapter . . ., Laws of 1997
(this act).

(2) The goal of the systemis continuous quality inprovenent with
the focus on consuner satisfaction and outcones for consuners. Thi s
i ncludes that when conducting licensing inspections, the departnent

shall interviewan appropri ate percentage of residents, famly nenbers,

resi dent managers, and advocates in addition to interview ng providers

and staff.

E2SHB 1850. SL p. 18
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(3) Providers should be supported in their efforts to inprove
quality and address identified problens initially through training,
consultation, technical assistance, and case nanagenent.

(4) The enphasi s shoul d be on probl emprevention both in nonitoring
and in screening potential providers of service.

(5) Monitoring should be outconme based and responsive to consuner
conplaints and a clear set of health, quality of care, and safety
standards that are easily understandable and have been nade avail abl e
to providers.

(6) ((Providers—generalHy—should—be—assisted—n—addressing
g £ e N hitiald I I I . I hAieal
asststanee—)) Pronpt and specific enforcenent renedies shall also be
((avatrtable)) inplenented without delay, pursuant to RCW 74. 39A 080,
RCW 70. 128. 160, chapter 18.51 RCW or chapter 74.42 RCWN for providers
found to have delivered care or failed to deliver care resulting in
problens that are serious, recurring, or ((that—have—been))
uncorrected, or that create a hazard that is causing or likely to cause
death or serious harm to one or nore residents. These enf orcenent
renmedi es may al so include, when appropriate, reasonable conditions on

a _contract or |icense. In the selection of renedies, the safety,
health, and well-being of residents shall be of paramunt inportance.
(7) To the extent funding is available, all |long-term care staff

directly responsible for the care, supervision, or treatnment of
vul nerabl e persons should be screened through background checks in a
uniformand tinely manner to ensure that they do not have a crim nal
history that would disqualify them from working wth vulnerable
persons. Whenever a state conviction record check is required by state
| aw, persons may be enployed or engaged as volunteers or independent
contractors on a conditional basis according to |law and rul es adopted
by the departnent.

(8) No provider or staff, or prospective provider or staff, with a
stipulated finding of fact, conclusion of law, an agreed order, or
finding of fact, conclusion of law, or final order issued by a
disciplining authority, a court of law, or entered into a state

registry finding himor her guilty of abuse, neglect, exploitation, or
abandonnent of a mnor or a vulnerable adult as defined in chapter
74.34 RCWshall be enployed in the care of and have unsupervi sed access
to vulnerable adults.

p. 19 E2SHB 1850. SL
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(9) Under existing funds the departnent shall establish internally
aquality i nprovenent standards commttee to nonitor the devel opnent of

standards and to suggest nodifications.

(10) Wthin existing funds, the departnent shall design, devel op,
and inplenent a long-term care training program that is flexible

relevant, and qualifies towards the requirements for a nursing

assistant certificate as established under chapter 18.88A RCW This

subsection does not require conmpletion of the nursing assistant

certificate training program by providers or their staff. The | ong-

termcare teachi ng curriculumnust consist of a fundanental nodul e, or

nmodul es, and a range of other avail able rel evant traini ng nodul es that

provide the careqgiver with appropriate options that assist in neeting
the resident’s care needs. Sone of the training nodules nmay include,
but are not limted to, specific training on the special care needs of

persons with devel opnental disabilities, denentia, nental illness, and
the care needs of the elderly. No | ess than one traini ng nodul e nust
be dedicated to workplace violence prevention. The nursing care

gqual ity assurance comm ssion shall work together with the departnent to
devel op the curricul umnodul es and accept sone or all of the curricul um
nodul es hour for hour towards neeting the requirenents for a nursing
assistant certificate as defined in chapter 18. 88A RCW The depart nent
may review whether facilities can develop their own related | ong-term
care training prograns. The departnent nay develop a review process
for determ ning what previous experience and training may be used to
wai ve sone or all of the mandatory training.

Sec. 210. RCW 74. 39A. 060 and 1995 1st sp.s. c¢c 18 s 13 are each
anmended to read as foll ows:

(1) The aging and adult services adm nistration of the departnent
shal | establish and maintain atoll-free tel ephone nunber for receiving
conplaints regarding a facility that the admnistration |icenses or
with which it contracts for |long-termcare services.

(2) Al facilities that are |licensed by, or that contract with the
aging and adult services admnistration to provide chronic |ong-term
care services shall post in a place and manner clearly visible to
residents and visitors the departnment’s toll-free conplaint tel ephone
nunber and the toll-free nunber and program description of the |ong-
term care onbudsnman as provided by RCW 43. 190. 050.
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(3) The aging and adult services adm nistration shall investigate
conplaints if the subject of the conplaint is within its authority
unl ess the departnent determnes that: (a) The conplaint is intended
to willfully harass a licensee or enployee of the licensee; or (b)
there is no reasonable basis for investigation; or (c) corrective
action has been taken as determ ned by the onbudsman or the departnent.

(4) The aging and adult services admnistration shall refer
conplaints to appropri ate state agenci es, | aw enforcenent agenci es, the
attorney general, the long-term care onbudsman, or other entities if
the departnent |acks authority to investigate or if its investigation
reveals that a followup referral to one or nore of these entities is
appropriate.

(5) The departnment shall adopt rules that include the follow ng
conplaint investigation protocols:

(a) Upon receipt of a conplaint, the departnent shall neke a
prelimnary review of the conplaint, assess the severity of the
conplaint, and assign an appropriate response tine. Conpl ai nts
involving inmmnent danger to the health, safety, or well-being of a
resident must be responded to within two days. When appropriate, the
departnent shall make an on-site investigation within a reasonable tine
after receipt of the conplaint or otherw se ensure that conplaints are
responded to.

(b) The conpl ai nant nmust be: Pronptly contacted by the departnent,
unl ess anonynmous or unavailable despite several attenpts by the
departnment, and inforned of the right to discuss the alleged violations
with the inspector and to provide other information the conplai nant
believes will assist the inspector; inforned of the departnent’s course
of action; and inforned of the right to receive a witten copy of the
i nvestigation report.

(c) In conducting the investigation, the departnent shall interview
the conplainant, unless anonynous, and shall use its best efforts to
interviewthe resident or residents all egedly harned by the viol ations,
and, in addition to facility staff, any avail abl e i ndependent sources
of relevant information, including if appropriate the famly nenbers of
the resident.

(d) Substantiated conplaints involving harmto a resident, if an
applicable |l aw or reqgul ation has been violated, shall be subject to one
or nore of the actions provided in RCW 74.39A.080 or 70.128.160.
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Whenever appropriate, the departnent shall also give consultation and
techni cal assistance to the provider.

(e) In the best practices of total quality nmanagenent and
continuous quality inprovenent, after a departnent finding of a
violation that is serious, recurring, or uncorrected followng a
previous citation, the departnent shall make an on-site revisit of the
facility to ensure correction of the violation, except for |license or

contract suspensions or revocations.

(f) Substantiated conplaints of neglect, abuse, exploitation, or
abandonnent of residents, or suspected crimnal violations, shall also
be referred by the departnent to the appropriate |aw enforcenent
agenci es, the attorney general, and appropriate professional
disciplining authority.

(6) The departnment nmay ((net)) provide the substance of the
conplaint to the licensee or contractor before the conpletion of the
i nvestigation by the departnent unl ess such discl osure would reveal the
identity of a conplainant, witness, or resident who chooses to remain
anonynous. Nei t her the substance of the conplaint provided to the
| i censee or contractor nor any copy of the conplaint or related report
publ i shed, released, or nade otherw se available shall disclose, or
reasonably lead to the disclosure of, the name, title, or identity of
any conplainant, or other person nentioned in the conplaint, except
that the nane of the provider and the nane or nanes of any officer
enpl oyee, or agent of the departnent conducting the investigation shal
be disclosed after the investigation has been cl osed and the conpl ai nt
has been substantiated. The departnent may disclose the identity of
the conplainant if such disclosure is requested in witing by the
conpl ai nant. Nothing in this subsection shall be construed to
interfere with the obligation of the |ong-term care onmbudsnman program
or departnent staff to nonitor the departnent’s licensing, contract,
and conplaint investigation files for long-termcare facilities.

((€£6))) (7) The resident has the right to be free of interference,
coercion, discrimnation, and reprisal froma facility in exercising

his or her rights, including the right to voice grievances about
treatnment furnished or not furnished. A facility that provides |ong-
term care services shall not discrimnate or retaliate in any manner
agai nst a resident, enployee, or any other person on the basis or for
the reason that such resident or any other person nade a conplaint to
the departnent, the attorney general, |aw enforcenent agencies, or the
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| ong-termcare onbudsman, provi ded i nfornmati on, or otherw se cooperat ed
with the investigation of such a conplaint. Any attenpt to discharge
a resident against the resident’s wi shes, or any type of retaliatory
treatnent of a resident by whom or upon whose behalf a conplaint
substantiated by the departnent has been made to the departnent, the
attorney general, |law enforcenent agencies, or the long-term care
onbudsman, within one year of the filing of the conplaint, raises a
rebuttable presunption that such action was in retaliation for the
filing of the conplaint. "Retaliatory treatnent” neans, but is not
l[imted to, nonitoring a resident’s phone, mail, or visits; involuntary
seclusion or isolation; transferring a resident to a different room
unless requested or based wupon legitinmte nmanagenent reasons;
withholding or threatening to wthhold food or treatnent unless
authorized by a termnally ill resident or his or her representative
pursuant to law, or persistently delaying responses to a resident’s
request for service or assistance. A facility that provides | ong-term
care services shall not wllfully interfere with the performnce of
official duties by a long-term care onbudsman. The departnent shall
sanction and may i npose a civil penalty of not nore than three thousand

dollars for a violation of this subsection ((and+egui+re—thefactHity
- I . u I Fdent)) .

Sec. 211. RCW70.129.105 and 1994 c¢ 214 s 17 are each anended to
read as foll ows:

No long-term care facility or nursing facility licensed under
chapter 18.51 RCWshall require or request residents to sign waivers of
potential liability for | osses of personal property or injury, or to
sign waivers of residents’ rights set forth in this chapter or in the
applicable licensing or certification |aws.

Sec. 212. RCW74.42.030 and 1979 ex.s. ¢ 211 s 3 are each anended
to read as foll ows:

Each resident or guardian or |l egal representative, if any, shall be
fully informed and receive in witing, in a |language the resident or
his or her representative understands, the follow ng informtion:

(1) The resident’s rights and responsibilities in the facility;

(2) Rul es governing resident conduct;

(3) Services, itens, and activities available in the facility; and
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(4) Charges for services, itens, and activities, including those
not included in the facility’'s basic daily rate or not paid by
medi cai d.

The facility shall provide this information before adm ssion, or at
the tinme of adm ssion in case of energency, and as changes occur during
the resident’s stay. The resident and his or her representative nust
be informed in witing in advance of changes in the availability or

charges for services, itens, or activities, or of changes in the

facility's rules. Except in unusual circunstances, thirty days’

advance notice nust be given prior to the change. The resident or

| egal guardian or representative shall acknow edge in witing receipt

of this information ((and—any—changes—+n—the+tnformation)).

The witten infornation provided by the facility pursuant to this
section, and the terns of any adm ssion contract executed between the

facility and an individual seeking adnm ssion to the facility, must be

consistent with the requirenents of this chapter and chapter 18.51 RCW

and, for facilities certified under nedicaid or nedicare, with the

applicabl e federal requirenents.

NEW SECTI ON.  Sec. 213. A new section is added to chapter 18.20
RCWto read as foll ows:

The departnent’s systemof quality inprovenent for |long-termcare
services shall use the follow ng principles, consistent with applicable
federal |aws and regul ations:

(1) The system shall be resident-centered and pronote privacy,
i ndependence, dignity, choice, and a honme or hone-1like environnent for
residents consistent with chapter 70.129 RCW

(2) The goal of the systemis continuous quality inprovenent with
the focus on resident satisfaction and outconmes for residents. This
i ncludes that when conducting licensing inspections, the departnment
shal | interviewan appropri ate percentage of residents, famly nenbers,
and advocates in addition to interview ng appropriate staff.

(3) Facilities should be supported in their efforts to inprove
quality and address identified problens initially through training,
consul tation, and technical assistance.

(4) The enphasi s shoul d be on probl emprevention both in nonitoring
and in screening potential providers of service.

(5) Monitoring should be outcone based and responsive to resident
conplaints and a clear set of health, quality of care, and safety
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standards that are easily understandabl e and have been nmade avail abl e
to facilities.

(6) Pronpt and specific enforcenent renedies shall also be
i npl emented w thout delay, consistent wth RCW 18.20.190, for
facilities found to have delivered care or failed to deliver care
resulting in problens that are serious, recurring, or uncorrected, or
that create a hazard that is causing or likely to cause death or
serious harmto one or nore residents. These enforcenent renedi es may
al so i ncl ude, when appropriate, reasonable conditions on alicense. In
the selection of renedies, the safety, health, and well-being of
residents shall be of paranount inportance.

(7) To the extent funding 1is available, the licensee,
admnistrator, and their staff should be screened through background
checks in a uniformand tinely manner to ensure that they do not have
a crimnal history that would disqualify them from working wth
vul nerabl e adults. Enployees may be provisionally hired pending the
results of the background check if they have been given three positive
ref erences.

(8) The departnent shall pronote the devel opnent of a training
system that is practical and relevant to the needs of residents and
staff. To inprove access to training, especially for rura
communities, the training system may include, but is not limted to,
the use of satellite technol ogy distance |earning that is coordinated
t hrough community col | eges or other appropriate organizations.

(9) No licensee, admnistrator, or staff, or prospective |licensee,
adm nistrator, or staff, with a stipulated finding of fact, concl usion
of law, and agreed order, or finding of fact, conclusion of |aw, or
final order issued by a disciplining authority, a court of law, or
entered into the state registry finding himor her guilty of abuse,
negl ect, exploitation, or abandonment of a m nor or a vul nerable adult
as defined in chapter 74.34 RCWshall be enployed in the care of and
have unsupervi sed access to vul nerable adults.

NEW SECTION.  Sec. 214. A new section is added to chapter 18.20
RCWto read as foll ows:

(1) The departnment shall establish and maintain a toll-free
t el ephone nunber for receiving conplaints regarding a facility that the
departnent |icenses.
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(2) Al facilities that are |icensed under this chapter shall post
in a place and manner clearly visible to residents and visitors the
departnent’s toll-free conplaint telephone nunber and the toll-free
nunber and program description of the long-term care onbudsman as
provi ded by RCW 43. 190. 050.

(3) The departnent shall investigate conplaints if the subject of
the conplaint is withinits authority unless the departnent determ nes
that: (a) The conplaint is intended to willfully harass a |licensee or
enpl oyee of the licensee; or (b) there is no reasonable basis for
i nvestigation; or (c) corrective action has been taken as determ ned by
t he onbudsman or the departnent.

(4) The departnent shall refer conplaints to appropriate state
agenci es, | aw enforcenent agencies, the attorney general, the | ong-term
care onbudsman, or other entities if the departnent |acks authority to
investigate or if its investigation reveals that a followup referra
to one or nore of these entities is appropriate.

(5) The departnment shall adopt rules that include the follow ng
conpl aint investigation protocols:

(a) Upon receipt of a conplaint, the departnment shall mnake a
prelimnary review of the conplaint, assess the severity of the
conplaint, and assign an appropriate response tine. Conpl ai nts
involving inmm nent danger to the health, safety, or well-being of a
resi dent nust be responded to within two days. Wen appropriate, the
departnment shall make an on-site investigation within a reasonable tine
after receipt of the conplaint or otherwi se ensure that conplaints are
responded to.

(b) The conpl ai nant nust be: Pronptly contacted by the departnent,
unl ess anonynous or unavailable despite several attenpts by the
departnent, and infornmed of the right to discuss alleged violations
with the inspector and to provide other information the conplainant
believes will assist the inspector; informed of the departnent’s course
of action; and informed of the right to receive a witten copy of the
i nvestigation report.

(c) I'n conducting the investigation, the departnent shall interview
t he conpl ai nant, unl ess anonynous, and shall use its best efforts to
interviewthe resident or residents all egedly harned by the viol ati ons,
and, in addition to facility staff, any avail abl e i ndependent sources
of relevant information, including if appropriate the famly nenbers of
t he resident.
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(d) Substantiated conplaints involving harmto a resident, if an
appl i cabl e I aw or regul ati on has been vi ol ated, shall be subject to one
or nore of the actions provided in RCW 18.20.190. Whenever
appropriate, the departnent shall al so give consultation and technical
assistance to the facility.

(e) In the best practices of total quality managenent and
continuous quality inprovenent, after a departnent finding of a
violation that is serious, recurring, or uncorrected following a
previous citation, the departnment shall make an on-site revisit of the
facility to ensure correction of the violation. This subsection does
not prevent the departnment from enforcing |icense suspensions or
revocati ons.

(f) Substantiated conplaints of neglect, abuse, exploitation, or
abandonnent of residents, or suspected crimnal violations, shall also
be referred by the departnent to the appropriate |aw enforcenent
agenci es, the attorney general, and appropriate professional
di sciplining authority.

(6) The departnent nmay provide the substance of the conplaint to
the licensee before the conpletion of the investigation by the
departnment unless such disclosure would reveal the identity of a
conpl ainant, wtness, or resident who chooses to renmain anonynous.
Nei t her the substance of the conplaint provided to the |icensee or
contractor nor any copy of the conplaint or related report published,
rel eased, or made otherw se available shall disclose, or reasonably
lead to the disclosure of, the nanme, title, or identity of any
conpl ai nant, or other person nentioned in the conplaint, except that
the nane of the provider and the nanme or nanmes of any officer,
enpl oyee, or agent of the departnent conducting the investigation shal
be di scl osed after the investigation has been cl osed and the conpl ai nt
has been substantiated. The departnent may disclose the identity of
the conplainant if such disclosure is requested in witing by the

conpl ai nant. Nothing in this subsection shall be construed to
interfere with the obligation of the |ong-term care onmbudsnman program
to nonitor the departnent’s |licensing, contract, and conplaint

investigation files for long-termcare facilities.

(7) The resident has the right to be free of interference,
coercion, discrimnation, and reprisal froma facility in exercising
his or her rights, including the right to voice grievances about
treatnent furnished or not furnished. A facility licensed under this
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chapter shall not discrimnate or retaliate in any manner against a
resident, enployee, or any other person on the basis or for the reason
that such resident or any other person nmade a conplaint to the
departnent, the attorney general, |aw enforcenent agencies, or the
| ong-termcare onbudsman, provided information, or otherw se cooperated
with the investigation of such a conplaint. Any attenpt to discharge
a resident against the resident’s wi shes, or any type of retaliatory
treatment of a resident by whom or upon whose behalf a conplaint
substantiated by the departnent has been made to the departnent, the
attorney general, |aw enforcenent agencies, or the long-term care
onbudsman, within one year of the filing of the conplaint, raises a
rebuttable presunption that such action was in retaliation for the
filing of the conplaint. "Retaliatory treatnent" neans, but is not
l[imted to, nonitoring a resident’s phone, mail, or visits; involuntary
seclusion or isolation; transferring a resident to a different room
unl ess requested or based upon legitimte nmanagenent reasons;
wi thholding or threatening to wthhold food or treatnent unless
authorized by a terminally ill resident or his or her representative
pursuant to law, or persistently delaying responses to a resident’s
request for service or assistance. A facility licensed under this
chapter shall not willfully interfere wwth the performance of official
duties by a long-term care onbudsman. The departnent shall sanction
and may inpose a civil penalty of not nore than three thousand dollars
for a violation of this subsection.

NEW SECTI ON.  Sec. 215. Wthin existing funds, the long-termcare
onbudsman shall conduct a followup review of the departnent of
health’ s Iicensing inspections and conpl ai nt i nvestigati ons of boarding
homes and of the departnent of social and health services’ nonitoring
of boarding honmes with contracts under chapter 74.39A RCW The revi ew
must include, but is not limted to, an exam nation of the enforcenent
of resident rights and care standards i n boardi ng hones, the tineliness
of conplaint investigations, and conpliance by the departnments with the
standards set forth in this act. The |long-term care onbudsman shal
consult with the departnents of health and social and heal th servi ces,
|l ong-termcare facility organi zations, resident groups, and senior and
di sabled citizen organi zations and report to appropriate conmttees of
the house of representatives and the senate concerning its review of
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the departnents’ enf or cenent activities and any applicable
recomendati ons by January 5, 1998.

Sec. 216. RCW 74.42. 450 and 1995 1st sp.s. ¢ 18 s 64 are each
anmended to read as foll ows:

(1) The facility shall admt as residents only those individuals
whose needs can be net by:

(a) The facility;

(b) The facility cooperating with comunity resources; or

(c) The facility cooperating with other providers of care
affiliated or under contract with the facility.

(2) The facility shall transfer a resident to a hospital or other
appropriate facility when a change occurs in the resident’s physical or
mental condition that requires care or service that the facility cannot
provide. The resident, the resident’s guardian, if any, the resident’s
next of Kkin, the attending physician, and the departnent shall be
consulted at |east fifteen days before a transfer or discharge unless
the resident is transferred under energency circunstances. The
departnent shall use casework services or other neans to insure that
adequate arrangenents are nade to neet the resident’s needs.

(3) Aresident shall be transferred or discharged only for nedi cal
reasons, the resident’s welfare or request, the welfare of other
residents, or nonpaynent. A resident may not be discharged for
nonpaynent if the discharge would be prohibited by the nedicaid
program

(4) If a resident chooses to remain in the nursing facility, the
departnent shall respect that choice, provided that if the resident is
a nmedicaid recipient, the resident continues to require a nursing
facility level of care.

(5) If the departnment determ nes that a resident no | onger requires
a nursing facility level of care, the resident shall not be discharged
from the nursing facility until at least thirty days after witten
notice is given to the resident, the resident’s surrogate decision

maker and, if appropriate, a famly nenber or the resident’s
representative. A form for requesting a hearing to appeal the
di scharge decision shall be attached to the witten notice. The
witten notice shall include at |east the foll ow ng:

(a) The reason for the discharge;
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(b) A statenent that the resident has the right to appeal the
di scharge; and

(c) The nane, address, and tel ephone nunber of the state | ong-term
care onbudsman.

(6) If the resident appeals a departnent discharge decision, the
resident shall not be discharged without the resident’s consent until
at least thirty days after a final order is entered upholding the
decision to discharge the resident.

(7) Before the facility transfers or discharges a resident, the
facility must first attenpt through reasonabl e accommbdati ons to avoid
the transfer or discharge unless the transfer or discharge is agreed to
by the resident. The facility shall adm<t or retain only individuals
whose needs it can safely and appropriately serve in the facility with
avai lable staff or through the provision of reasonable accommodati ons
required by state or federal |law. _"Reasonabl e accommbdati ons” has the
nmeaning given to this term under the federal Anericans wth
disabilities act of 1990, 42 U S.C. Sec. 12101 et seq. and other
applicable federal or state antidiscrimnation |aws and regul ati ons.

PART |11
ESTATE RECOVERY CONSUMER DI SCLOSURE

NEW SECTION. Sec. 301. A new section is added to chapter 43.20B
RCWto read as foll ows:

(1) It is the intent of the legislature to ensure that needy
i ndi vidual s have access to basic long-termcare without requiring them
to sell their homes. 1In the face of rising nedical costs and |imted
funding for social welfare prograns, however, the state’ s nedicaid and
state-funded long-term care prograns have placed an increasing
financial burden on the state. By balancing the interests of
individuals with imrediate and future wunnmet nedical care needs,
survivi ng spouses and dependent children, adult nondependent chil dren,
nmore distant heirs, and the state, the estate recovery provisions of
RCW 43.20B. 080 and 74.39A.170 provide an equitable and reasonable
met hod of easing the state’'s financial burden while ensuring the
continued viability of the nedicaid and state-funded |ong-term care
progr amns.

(2) It is further the intent of the legislature to confirm that
chapter 21, Laws of 1994, effective July 1, 1994, repealed and
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substantially reenacted the state’s nedicaid estate recovery | aws and
did not elimnate the departnent’s authority to recover the cost of
medi cal assistance paid prior to October 1, 1993, fromthe estates of
deceased recipients regardless of whether they received benefits
before, on, or after July 1, 1994.

Sec. 302. RCW 43.20B.080 and 1995 1st sp.s. ¢ 18 s 67 are each
anmended to read as foll ows:

(1) The departnent shall file |iens, seek adjustnment, or otherw se
effect recovery for nedical assistance correctly paid on behalf of an
i ndi vi dual ((as—regquired—by—this—chapter—and)) consistent with 42
U S C Sec. 1396p.

(2) Liens may be adjusted by foreclosure in accordance with chapter
61.12 RCW

(3) I'nthe case of an individual who was fifty-five years of age or
ol der when the individual received nedical assistance, the departnent
shall seek adjustnent or recovery from the individual’s estate, and
from nonprobate assets of the individual as defined by RCW 11.02.005
((exee -passi QRS /-agreerent)), but
only for medical assistance consisting of nursing facility services,
home and communi ty-based services, other services that the departnent
determnes to be appropriate, and related hospital and prescription
drug services. Recovery from the individual’s estate, including
forecl osure of liens inposed under this section, shall be undertaken as

soon as practicable, consistent with ((theregquirenrents—of)) 42 U S. C
Sec. 1396p.

(4) The departnment shall apply the nedical assistance estate
recovery lawas it existed on the date that benefits were recei ved when

calculating an estate’'s liability to rei nburse the departnent for those

benefits.

(5)(a) The departnent shall establish procedures consistent with
standards established by the federal departnent of health and human
services and pursuant to 42 U S.C. Sec. 1396p to waive recovery when
such recovery woul d work an undue hardshi p.

(b) Recovery of nedical assistance froma recipient’s estate shal
not include property nmade exenpt fromclains by federal |aw or treaty,
i ncludi ng exenption for tribal artifacts that may be hel d by i ndi vi dual
Nati ve Ameri cans.
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((£5))) (6) Alien authorized under subsections (1) through (5) of
this section relates back to attach to any real property that the
decedent had an ownership interest in imediately before death and is
effective as of that date.

(7) The departnent is authorized to adopt rules to effect recovery
under this section. The departnent may adopt by rule | ater enactnents
of the federal |laws referenced in this section.

(8) The office of financial managenent shall review the cost and
feasibility of the departnent of social and health services collecting
the client copaynent for long-termcare consistent wwth the terns and
conditions of RCW 74.39A.120, and the cost inpact to community
providers wunder the current system for collecting the client’s
copaynent in addition to the anmpunt charged to the client for estate
recovery, and report to the legislature by Decenber 12, 1997.

Sec. 303. RCW 74.34.010 and 1995 1st sp.s. ¢ 18 s 82 are each
anmended to read as foll ows:

The legislature finds that frail elders and vul nerable adults may
be subjected to abuse, neglect, exploitation, or abandonnent. The
| egislature finds that there are a nunber of adults sixty years of age
or older who lack the ability to perform or obtain those services
necessary to maintain or establish their well-being. The |egislature
finds that many frail el ders and vul nerabl e adults have heal th probl ens
t hat place themin a dependent position. The |egislature further finds
that a significant nunber of frail elders and vul nerable adults have
mental and verbal |Iimtations that | eave themvul nerabl e and i ncapabl e
of asking for help and protection.

It isthe intent of the |egislature to prevent or renedy the abuse,
negl ect, exploitation, or abandonnment of persons sixty years of age or
ol der who have a functional, nmental, or physical inability to care for
or protect thensel ves.

It is the intent of the legislature to assist frail elders and
vul nerabl e adul ts by providi ng these persons with the protection of the
courts and with the | east-restrictive services, such as hone care, and
by preventing or reducing inappropriate institutional care. The
| egislature finds that it is in the interests of the public health,
safety, and welfare of the people of the state to provide a procedure
for identifying these vul nerabl e persons and providing the services and
remedi es necessary for their well-being.
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It is further the intent of the legislature that the cost of
protective services rendered to a frail elder or vul nerable adult under
this chapter that are paid with state funds only not be subject to
recovery fromthe recipient or the recipient’s estate, whether by |lien,
adj ustnent, or any other neans of recovery, regardl ess of the incone or
assets of the recipient of the services. In nmaking this exenption the
| eqgi sl ature recogni zes that receipt of such services is voluntary and

incentives to decline services or delay perm ssion nust be kept to a
mnimum There may be a need to act or intervene quickly to protect
the assets, health, or well-being of a frail elder or vulnerable adult;
to prevent or halt the exploitation, neglect, abandonnent, or abuse of
the person or assets of a frail elder or vulnerable adult; or to
prevent or limt inappropriate placenent or retentionin aninstitution

providing long-termcare. The delivery of such services is less likely

to be inpeded, and consent to such services will be nore readily
obtained, if the cost of these services is not subject to recovery.
The | eqgislature recognizes that there will be a cost in not seeking

financial recovery for such services, but that this cost may be offset
by preventing costly and i nappropriate institutional placenent.

NEW SECTION. Sec. 304. A new section is added to chapter 74.34
RCWto read as foll ows:

The cost of benefits and services provided to a frail elder or
vul nerable adult wunder this chapter with state funds only does not
constitute an obligation or lien and is not recoverable from the
reci pient of the services or fromthe recipient’s estate, whether by
lien, adjustnment, or any other neans of recovery.

*Sec. 305. RCW 74.39A 170 and 1995 1st sp.s. ¢ 18 s 56 are each
amended to read as fol | ows:

(1) Al payments made in state-funded |ong-term care shall be
recoverable as if they were nedical assistance payments subject to
recovery under 42 U S.C Sec. 1396p and chapter 43.20B RCW (—but))
w t hout regard to the recipient’s age, except the cost of state-funded
adult protective services provided under chapter 74.34 ROW to frail
el ders and vul nerabl e adults.

(2) In determining eligibility for state-funded |ong-term care
services programs, except for protective services provided to frail
elders and vul nerable adults, the departnent shall inpose the sane
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rules with respect to the transfer of assets for |ess than fair market
val ue as are i nposed under 42 U S. C. 1396p wi th respect to nursing home
and home and conmunity servi ces.

(3) It is the responsibility of the department to fully disclose in
advance verbally and in witing, in easy to understand | anguage, the
terns _and conditions of estate recovery. The disclosure nust include
billing and recovery and copaynent procedures to all persons offered
long-term care services subject to recovery of paynents.

(4 It is the intent of the legislature that the departnent
collect, to the extent possible, all costs associated wth the
i ndi vi dual provider program including, but not limted to, training,
taxes, and fringe benefits.

By Novenmber 15, 1997, the secretary shall identify and report to
the | egislature:

(a) The costs of identifying or tracking direct and indirect costs
associated with the individual provider program including any
necessary changes to the department’s information systens; and

(b) Any federal or state laws liniting the departnment’s ability to
recover direct or indirect costs of the individual provider program
fromthe estate.

(5) To the extent funds are available and in conpliance wth
federal law, the department is responsible for also notifying the
client, or his or her advocate, quarterly of the types of services
used, charges for services, credit ampunt of copaynent, and the
difference (debt) that will be charged agai nst the estate.

*Sec. 305 was vetoed. See nessage at end of chapter.

PART |V
ADULT FAM LY HOVES

Sec. 401. RCW 70.128.175 and 1995 1st sp.s. ¢ 18 s 29 are each
anmended to read as foll ows:

(1) Unless the context «clearly requires otherw se, these
definitions shall apply throughout this section and RCW 35.63. 140,
35A. 63. 149, 36.70.755, 35.22.680, and 36. 32. 560:

(a) "Adult famly honme" neans a regular famly abode ((ef)) in

whi ch a person or persons ((previding)) provides personal care, specia
care, room and board to nore than one but not nore than six adults who
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are not related by blood or marri age to the person or persons providi ng
t he services.

(b) "Residential care facility" neans a facility that cares for at
| east five, but not nore than fifteen functionally disabled persons,
that is not licensed pursuant to chapter 70.128 RCW

(c) "Departnment"” nmneans the departnment of social and health
servi ces.

(2) An adult famly home shall be considered a residential use of
property for zoning and public and private utility rate purposes.
Adult famly homes shall be a permtted use in all areas zoned for
residential or commercial purposes, including areas zoned for single
famly dwellings.

NEW SECTI ON. Sec. 402. The departnment of social and health
services shall inplenent a limted noratoriumon the authorization of
adult famly hone licenses until Decenber 12, 1997, or wuntil the
secretary has determned that all adult famly hone and group hone
safety and quality of care standards have been reviewed by the
departnent, determ ned by the secretary to reasonably protect the |ife,
safety, and health of residents, and has notified all adult famly hone
and group hone operators of the standards of care or any nodifications
to the existing standards. This limted noratorium shall in no way
prevent a person eligible to receive services fromreceiving the sane
or equivalent chronic long-termcare services. |In the event of a need
for such services, the departnent shall develop a process for
determining the availability of chronic long-term care residential
services on a case-by-case basis to determne if an adult famly hone
license should be granted to accommobdate the needs of a particul ar
geographical or ethnic comunity. The departnent may review the cost
and feasibility of creating an adult fam |y honme advisory commttee.
The secretary shall make the final determ nation on individual case
licensure until Decenber 12, 1997, or until the noratorium has been
removed and determne if an adult fam |y honme advi sory comm ttee should
be devel oped.

NEW_SECTI ON. Sec. 403. The departnent of social and health
services is authorized to adopt rules, including energency rules, for
i npl ementing the provisions of section 402 of this act.
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PART V
M SCELLANEQUS PROVI SI ONS

*NEWSECTIQ\L.  Sec. 501. The departnent of health in cooperation
with the departnment of social and heal th services may devel op a pl an
for inplementing a pilot program for accrediting boarding homes
li censed under RCW18. 20. 020 wi t h a recogni zed nat i onal nongover nment al
accreditation organization or an organization wth experience in
devel opi ng and inplenmenting accreditation programs in at |east two
states. The pilot plan, if funded, shall be devel oped with the input
of residents, provider representatives, and other vested interest
groups. If funded, the plan shall review the overall feasibility of
i npl ement ati on, cost or savings to the department of health, inpact on
client health and safety, and financial and other inpacts to the
boarding industry. |If funded, the pilot boarding honme accreditation
pl an shall be presented to the appropriate conmttees of the house of
representati ves and the senate by January 5, 1998.

*Sec. 501 was vetoed. See nessage at end of chapter

NEW SECTION.  Sec. 502. The department of community, trade, and
econom ¢ developnent, in collaboration wth the organizations
desi gnated by state or federal |aw to provide protection and advocacy
and onbuds services for older Anericans and people with disabilities
usi ng publicly funded |l ong-termcare residential services, may conduct
a study, nmke recommendations, and draft |egislation necessary to
i npl ement changes that will result in a single coordinating unbrella
for onmbuds and advocacy services that maxim zes efficiency, mnimzes
duplication, and allows for specialization in target popul ations such
as devel opnental disabilities, older Arericans, and nental illness, and
assures that the providers of onbuds services have sufficient expertise
and experience with target popul ations and the systens that serve t hem
The study, if funded, shall include reviewof all relevant federal and
state laws and regulations, including but not limted to the ol der
Americans act, 42 US.C. 3001 as anended, the developnenta
disabilities assistance and bill of rights act as anended, 42 U S. C
6000, the protection and advocacy for persons with nental illness act
as amended, 42 U.S. C. 10801, the rehabilitation act of 1973 as anended,
29 U.S.C. 701, the long-termcare onbudsman statute chapter 43.190 RCW
devel opmental disabilities statute, Title 71A RCW and the comunity
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ment al heal th services regul ati ons, chapter 275-57 WAC. [|f funded, the
study shall identify the gaps in current onbuds and advocacy servi ces,
and develop a cost assessnent for inplenentation of a conprehensive
unbrel l a of onbuds and advocacy services. |f funded, the departnent of
community, trade, and econom c developnent shall report to the
appropriate commttees of the house of representatives and the senate
by January 10, 1998.

NEW SECTI QON\. Sec. 503. The departnment of social and health
services my review the cost and feasibility of inplenenting
devel opmental disabilities certification standards for comunity
residential alternatives to ensure that services are adequate for the
health, safety, <care, treatnent, and support of persons wth
devel opnmental disabilities. The community residential alternatives
shall include, but not be limted to, entities that contract or
directly provide services wth the division of developnenta
di sabilities such as group hones, agency alternative living, intensive
and other tenant support services, adult famly hones, or boarding
homes. Certification standards shall reviewat a m nimumthe foll ow ng

ar eas. Adm nistrative and financial capabilities of the provider,
health and safety practices, the opportunities for the individuals
served by the prograns to have power and choice in their |lives,
opportunities to develop friendships and relationships, and

opportunities to devel op self-respect and to gain respect fromothers,
to participate in the coormunity, and to gai n i ndependent |iving skills.
If the review is funded, the departnent shall also recomend whet her
adult famly homes that choose to provide services only to persons with
devel opmental disabilities should receive special certification or
licensure apart from or in place of the existing adult famly hone
license. The review may al so recommend t he type and anount of provider
trai ning necessary to appropriately support persons with devel opnent al
disabilities in comunity residential alternatives. The departnent may
i nclude the assistance of other departnents, vested interest groups,
and famly nmenbers in the devel opnent of recommendations. |f funded,
the departnment shall report to the appropriate commttees of the house
of representatives and the senate by January 30, 1998.

NEW SECTI ON..  Sec. 504. Any section or provision of this act that
may be susceptible to nore than one construction shall be interpreted
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in favor of the construction nost likely to conply with federal |aws
entitling this state to receive federal funds for the various prograns
of the departnent of health or the department of social and health
services. |If any section of this act is found to be in conflict with
federal requirenents that are a prescribed condition of the allocation
of federal funds to the state, or to any departnents or agencies
thereof, the conflicting part is declared to be inoperative solely to
the extent of the conflict. The rules issued under this act shall neet
federal requirenents that are a necessary condition to the receipt of
federal funds by the state.

*NEWSECTIQ\L.  Sec. 505. A new section is added to chapter 43. 70
RCWto read as foll ows:

The department of health, and the disciplining authorities as
agents of the department of social and heal th services for purposes of
this section in cooperation with the departnment of social and heal th
services, shall inplement a nursing hone resident protection programin
accordance with guidelines established by the federal health care
financi ng adm ni stration. The departnent of social and health services
shall retain authority to review and investigate all allegations of
nur si ng home resi dent negl ect, abuse, and m sappropri ati on of resident
property. If the department of social and health services makes a
prelimnary determ nation, based upon credible evidence and an
investigation by the departnent, that a licensed, certified, or
regi stered health care provider listed in RCW 18. 130. 040 and used by
the nursing home to provide services to a resident, except for a
certified or registered nursing assistant, has negl ected or abused a
resident or msappropriated a resident’s property, the departnment of
soci al and health services shall inmediately refer its determ nation
regardi ng the individual to the appropriate disciplining authority, as
defined in chapter 18. 130 RCW The di sci plini ng authority shall pursue
adm ni strative adjudicatory or disciplinary proceedi ngs according to
federal tinmelines and requirenents, and consistent wth the
adm ni strative procedure act, chapter 34.05 RCW Meeti ng federal
requi renents for the resident protection program shall not conpromn se
due process protections when state disciplining authorities take
actions against health professionals regulated under the uniform
di sciplinary act, chapter 18 130 RCW The secretary of social and
heal th services shall have access to all information concerning any
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conplaint referred under the resident protection program to the
secretary of health and the other disciplining authorities. |If the
department of social and health services determnes that the
disciplining authority has failed to meet the applicabl e requirenents
of federal |awfor the resident protection program jurisdiction on the
i ndi vidual case shall revert to the secretary of social and health
services for actions under the federal |aw, which shall not interfere
with the action under the uni formdisciplinary act. The secretary of
soci al and heal th services and t he secretary of health shall enter into
an i nt eragency agreenent to inplement the provisions of this section.
A finding of fact, stipulated finding of fact, agreed order, or final
order issued by the disciplining authority that finds the individual
heal th care provider guilty of neglect, abuse, or m sappropriation of
resident property shall be pronptly reported to the departnment of
soci al and heal th servi ces.

*Sec. 505 was vetoed. See nessage at end of chapter.

*NEWSECTIOQ\L. Sec. 506. A new section is added to chapter 18. 51
RCWto read as foll ows:

The depart nent of soci al and heal th services shall retain authority
to review and investigate all allegations of nursing home resident
negl ect, abuse, and m sappropriation of resident property. The
departnment of social and health services in cooperation with the
department of health and disciplining authorities shall inplenment a
nursing hone resident protection program according to guidelines
establ i shed by the federal health care financing adm ni stration. The
department of soci al and heal th services, as the federally responsibl e
state agency, shall conduct or coordinate the conduct of the nost
appropriate and tinmely review and investigation of all credible
allegations of nursing home resident negl ect, abuse, and
m sappropri ati on of resident property. |If the department of social and
heal t h servi ces makes a prel i mi nary det erm nati on, based upon credi bl e
evidence and an investigation by the department, that a |icensed,
certified, or regi stered health care provider listed in RCW18. 130. 040
and used by the nursing home to provide services to a resident, except
for a certified or registered nursing assistant, has neglected or
abused a resident or msappropriated a resident’s property, the
department of social and heal th services shall inmediately refer its
determ nation regarding the individual to the department of health or
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di sciplining authority, as defined in RCW18. 130. 020. The di sci pli ni ng
authority shall pursue adm nistrative adjudicatory or disciplinary
proceedi ngs according to federal tinelines and requirements, and
consi stent with the adm ni strati ve procedure act, chapter 34.05 RCW
Wien the department of social and health services determ nes such
proceeding does not nmeet federal tinelines and requirenents, the
department of social and health services shall have the authority to
take federally required actions. Qher individuals used by a nursing
hone, including certified and regi stered nursing assistants, with a
prelimnary determ nation of neglect, abuse, or m sappropriation of
resident property shall receive notice and the right to an
adm ni strative fair hearing from the departnent of social and heal th
services according to federal tinmelines and requirenents. An
individual with a finding of fact, stipulated finding of fact, agreed
order, or final order issued by the department of social and health
services or the disciplining authority that finds the individual guilty
of negl ect, abuse, or m sappropriation of resident property shall not
be enpl oyed in the care of and have unsupervi sed access to vul nerabl e
adults, as defined in chapter 74.34 RCW Won receipt from the
disciplining authority of a finding of fact, stipulated finding of
fact, agreed order, or final order that finds the individual health
care provider guilty of negl ect, abuse, or m sappropri ation of resident
property, the department of social and health services shall report
this information to the nursing home where the incident occurred, the
long-termcare facility where the individual works, if different, and
other entities serving vul nerabl e adults upon request by the entity.

*Sec. 506 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 507. A new section is added to chapter 9A 42
RCWto read as foll ows:

The legislature finds that there is a significant need to protect
chil dren and dependent persons, including frail elder and vul nerable
adults, from abuse and neglect by their parents, by persons entrusted
with their physical custody, or by persons enployed to provide them
with the basic necessities of |ife. The legislature further finds that
such abuse and negl ect often takes the forns of either w thholding from
them the basic necessities of |life, including food, water, shelter,
cl ot hing, and health care, or abandoning them or both. Therefore, it
is the intent of the legislature that crimnal penalties be inposed on
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those quilty of such abuse or neglect. It is the intent of the
| egislature that a person who, in good faith, is furnished Christian
Science treatnent by a duly accredited Christian Science practitioner
in lieu of nedical care is not considered deprived of nedically
necessary health care or abandoned. Prosecutions under this chapter
shall be consistent with the rules of evidence, including hearsay,
under | aw.

Sec. 508. RCW 9A. 42. 010 and 1996 c¢c 302 s 1 are each anended to
read as foll ows:

As used in this chapter:

(1) "Basic necessities of |ife" means food, water, shelter,
clothing, and nedically necessary health care, including but not
limted to health-related treatnent or activities, hygi ene, oxygen, and
medi cat i on.

(2)(a) "Bodily injury" nmeans physical pain or injury, illness, or
an i npairment of physical condition;

(b) "Substantial bodily harmi nmeans bodily injury which involves a
tenporary but substantial disfigurenent, or which causes a tenporary
but substantial |loss or inpairnment of the function of any bodily part
or organ, or which causes a fracture of any bodily part;

(c) "Geat bodily harm neans bodily injury which creates a high
probability of death, or which causes serious permanent disfigurenent,
or which causes a permanent or protracted |loss or inpairnment of the
function of any bodily part or organ.

(3) "Child" nmeans a person under eighteen years of age.

(4) "Dependent person" neans a person who, because of physical or
mental disability, or because of extrene advanced age, is dependent
upon another person to provide the basic necessities of life. A
resident of a nursing hone, as defined in RCW18.51. 010, a resident of
an adult famly hone, as defined in RCW 70.128.010, and a frail el der
or vulnerable adult, as defined in RCW74. 34.020(8), is presuned to be
a dependent person for purposes of this chapter.

(5) "Enployed" neans hired by a dependent person, another person
acting on behalf of a dependent person, or by an organization or
governnmental entity, to provide to a dependent person any of the basic
necessities of life. A person nmay be "enpl oyed" regardl ess of whet her
the personis paid for the services or, if paid, regardl ess of who pays
for the person’s services.
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(6) "Parent” has its ordinary neaning and al so i ncl udes a guardi an
and the authorized agent of a parent or guardi an.

(7) "Abandons" nmeans leaving a child or other dependent person
wi thout the neans or ability to obtain one or nore of the basic
necessities of life.

Sec. 509. RCW 9A 42.050 and 1986 ¢ 250 s 5 are each anended to
read as foll ows:

I n any prosecution for crimnal mstreatnent, it shall be a defense
that the w thholding of the basic necessities of life is due to
financial inability only if the person charged has nmade a reasonabl e
effort to obtain adequate assistance. This defense is available to a
person enpl oyed to provide the basic necessities of |life only when the
agr eed- upon paynent has not been nmde.

Sec. 510. RCW 9A. 42. 020 and 1986 c¢ 250 s 2 are each anended to
read as foll ows:

(1) A parent of a child ((er)), the person entrusted with the
physi cal custody of a child or dependent person, or a person enpl oyed
to provide to the child or dependent person the basic necessities of
life is guilty of crimnal mstreatnent in the first degree if he or
she recklessly, as defined in RCW9A. 08. 010, causes great bodily harm
to a child or dependent person by wthholding any of the basic
necessities of life.

(2) CGimnal mstreatnment in the first degree is a class B fel ony.

Sec. b511. RCW 9A. 42. 030 and 1986 c¢ 250 s 3 are each anended to
read as foll ows:

(1) A parent of a child ((er)), the person entrusted with the
physi cal custody of a child or dependent person, or a person enpl oyed
to provide to the child or dependent person the basic necessities of
life is guilty of crimnal mstreatnment in the second degree if he or
she recklessly, as defined in RCW 9A 08.010, either (a) creates an
i mm nent and substantial risk of death or great bodily harm or (b)
causes substantial bodily harm by wthholding any of the basic
necessities of life.

(2) Ctimnal mstreatnment in the second degree is a class Cfelony.
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NEW SECTION.  Sec. 512. A new section is added to chapter 9A. 42
RCWto read as foll ows:

RCW 9A. 42. 020 and 9A.42.030 do not apply when a termnally ill
person or his or her designee requests palliative care and the person
receives palliative care froma |licensed hone health agency, hospice
agency, nursing hone, or hospital who is providing care under the
medi cal direction of a physician.

Sec. 513. RCWO9A 44.010 and 1994 c 271 s 302 are each anended to
read as foll ows:

As used in this chapter:

(1) "Sexual intercourse" (a) has its ordinary meani ng and occurs
upon any penetration, however slight, and

(b) Also neans any penetration of the vagina or anus however
slight, by an object, when commtted on one person by another, whether
such persons are of the sane or opposite sex, except when such
penetration is acconplished for nedically recognized treatnment or
di agnosti c purposes, and

(c) Also neans any act of sexual contact between persons invol ving
the sex organs of one person and the nouth or anus of another whet her
such persons are of the sane or opposite sex.

(2) "Sexual contact" neans any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying sexual
desire of either party or a third party.

(3) "Married" neans one who is legally married to another, but does
not include a person who is living separate and apart fromhis or her
spouse and who has filed in an appropriate court for |egal separation
or for dissolution of his or her marriage.

(4) "Mental incapacity” is that condition existing at the tinme of
the offense which prevents a person from understanding the nature or
consequences of the act of sexual intercourse whether that conditionis
produced by ill ness, defect, the influence of a substance or fromsone
ot her cause.

(5) "Physically hel pl ess" neans a person who i s unconsci ous or for
any other reason is physically unable to conmunicate unw llingness to
an act.

(6) "Forcible conpulsion" neans physical force which overcones
resi stance, or a threat, express or inplied, that places a person in
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fear of death or physical injury to herself or hinself or another
person, or in fear that she or he or another person will be ki dnapped.

(7) "Consent" neans that at the time of the act of sexual
intercourse or sexual contact there are actual words or conduct
indicating freely given agreenent to have sexual intercourse or sexual
cont act .

(8) "Significant relationship”" neans a situation in which the
perpetrator is:

(a) A person who undertakes the responsibility, professionally or
voluntarily, to provide education, health, welfare, or organized
recreational activities principally for mnors; ((ef))

(b) A person who in the course of his or her enpl oynent supervises
m nors; _or

(c) A person who provides welfare, health or residential
assi stance, personal care, or organized recreational activities to
frail elders or vulnerable adults, including a provider, enployee,
tenporary enpl oyee, volunteer, or independent contractor who supplies
services to long-term care facilities licensed or required to be
licensed under chapter 18.20, 18.51, 72.36, or 70.128 RCW and hone
health, hospice, or hone care agencies licensed or required to be
licensed under chapter 70.127 RCW but not including a consensua
sexual partner

(9) "Abuse of a supervisory position" nmeans a direct or indirect
threat or promse to use authority to the detrinent or benefit of a
m nor .

(10) "Devel opnental | y di sabl ed, " for pur poses of RCW
9A. 44.050(1)(c) and 9A.44.100(1)(c), means a person wth a
devel opnental disability as defined in RCW 71A. 10. 020.

(11) "Person with supervisory authority," for purposes of RCW
9A.44.050(1) (c) or (e) and 9A 44.100(1) (c) or (e), neans any
proprietor or enployee of any public or private care or treatnent
facility who directly supervises devel opnentally disabled, nentally
di sordered, or chem cally dependent persons at the facility.

(12) "Mentally disordered person” for the purposes of RCW
9A. 44.050(1)(e) and 9A.44.100(1)(e) neans a person with a "nental
di sorder” as defined in RCW 71. 05. 020(2).

(13) "Chem cally dependent person" for pur poses  of RCW
9A. 44.050(1)(e) and 9A.44.100(1)(e) neans a person who is "chemcally
dependent” as defined in RCW 70. 96A. 020(4).
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(14) "Health care provider" for purposes of RCW 9A 44.050 and
9A. 44.100 neans a person who is, holds hinmself or herself out to be, or
provi des services as if he or she were: (a) A nenber of a health care
prof essi on under chapter 18.130 RCW or (b) registered or certified
under chapter 18.19 RCW regardl ess of whether the health care provider
is licensed, certified, or registered by the state.

(15) "Treatnent" for purposes of RCWO9A. 44.050 and 9A. 44. 100 neans
the active delivery of professional services by a health care provider
which the health care provider holds hinmself or herself out to be
qualified to provide.

(16) "Frail elder or vulnerable adult"” nmeans a person sSixty years
of age or older who has the functional, nental, or physical inability
to care for hinmself or herself. "Frail elder or vulnerable adult” also
i ncludes a person found i ncapacitated under chapter 11.88 RCW a person
over eighteen years of age who has a devel opnental disability under
chapter 71A.10 RCW a person adnmitted to a long-termcare facility that
is licensed or required to be licensed under chapter 18.20, 18.51,
72.36, or 70.128 RCW and a person receiving services from a hone
health, hospice, or hone care agency licensed or required to be
i censed under chapter 70.127 RCW

Sec. 514. RCW 9A. 44. 050 and 1993 c 477 s 2 are each anended to
read as foll ows:

(1) A person is guilty of rape in the second degree when, under
ci rcunstances not constituting rape in the first degree, the person
engages in sexual intercourse with another person:

(a) By forcible conmpul sion

(b) When the victimis incapable of consent by reason of being
physically hel pl ess or nentally incapacitated;

(c) Wien the victimis devel opnental |y di sabl ed and t he perpetrator
is a person who is not married to the victimand who has supervisory
authority over the victim

(d) When the perpetrator is a health care provider, the victimis
a client or patient, and the sexual intercourse occurs during a
treat nent session, consultation, interview, or examnation. It is an
affirmati ve defense that the def endant nust prove by a preponderance of
the evidence that the client or patient consented to the sexual
intercourse with the know edge that the sexual intercourse was not for
the purpose of treatnent; ((e+))

p. 45 E2SHB 1850. SL



0O N O O A WDN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

36
37

(e) Wien the victimis a resident of a facility for nentally
di sordered or chem cally dependent persons and the perpetrator is a
person who is not married to the victimand has supervisory authority
over the victinm_or

(f) Wien the victimis a frail elder or vulnerable adult and the
perpetrator is a person who is not married to the victimand who has a

significant relationship with the victim

(2) Rape in the second degree is a class A fel ony.

Sec. 515. RCW 9A. 44.100 and 1993 ¢ 477 s 3 are each anended to
read as foll ows:

(1) A person is guilty of indecent liberties when he know ngly
causes anot her person who is not his spouse to have sexual contact with
hi m or anot her:

(a) By forcible compulsion; ((e+r))

(b) When the other person is incapable of consent by reason of
being nentally defective, nentally incapacitated, or physically
hel pl ess;

(c) Wien the victimis devel opnental |y di sabl ed and t he perpetrator
is a person who is not married to the victim and who has supervisory
authority over the victim

(d) When the perpetrator is a health care provider, the victimis
a client or patient, and the sexual contact occurs during a treatnent
session, consultation, interview, or examnation. It is an affirmative
defense that the defendant nust prove by a preponderance of the
evidence that the client or patient consented to the sexual contact
with the knowl edge that the sexual contact was not for the purpose of
treatment; ((er))

(e) Wien the victimis a resident of a facility for nentally
di sordered or chem cally dependent persons and the perpetrator is a
person who is not married to the victimand has supervisory authority
over the victinm_or

(f) Wien the victimis a frail elder or vulnerable adult and the
perpetrator is a person who is not married to the victimand who has a
significant relationship with the victim

(2) Indecent liberties is a class B fel ony.

Sec. 516. RCW18. 130. 040 and 1996 ¢ 200 s 32 and 1996 ¢ 81 s 5 are
each reenacted and anended to read as fol |l ows:
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(1) This chapter applies only to the secretary and the boards and
conmmi ssions having jurisdictioninrelationto the professions |icensed
under the chapters specified in this section. This chapter does not
apply to any business or profession not |icensed under the chapters
specified in this section.

(2)(a) The secretary has authority under this chapter in relation
to the follow ng professions:

(1) Dispensing opticians |icensed under chapter 18.34 RCW

(11) Naturopaths licensed under chapter 18.36A RCW

(tit) Mdw ves licensed under chapter 18.50 RCW

(tv) Cecularists |licensed under chapter 18.55 RCW

(v) Massage operators and businesses |icensed under chapter 18.108
RCW

(vi) Dental hygienists |licensed under chapter 18.29 RCW

(vii) Acupuncturists licensed under chapter 18.06 RCW

(viii) Radiologic technologists certified and X-ray technicians
regi stered under chapter 18.84 RCW

(1 x) Respiratory care practitioners certified under chapter 18.89
RCW

(x) Persons registered or certified under chapter 18.19 RCW

(xi) Persons registered as nursing pool operators under chapter
18. 52C RCW

(xi1) MNursing assistants registered or certified under chapter
((£8—+79)) 18.88A RCW

(xi1i) Health care assistants certified under chapter 18.135 RCW

(xiv) Detitians and nutritionists certified under chapter 18.138
RCW

(xv) Sex offender treatnent providers certified under chapter
18. 155 RCW

(xvi) Persons licensed and certified under chapter 18. 73 RCWor RCW
18. 71. 205;

(xvii) Persons registered as adult famly hone providers and
resi dent managers under RCW 18. 48. 020; and

(xviii) Denturists licensed under chapter 18.30 RCW

(b) The boards and comm ssions having authority under this chapter
are as foll ows:

(1) The podiatric mnmedical board as established in chapter 18.22
RCW
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(1i) The chiropractic quality assurance conm ssion as established
in chapter 18.25 RCW

(ti1) The dental quality assurance comm ssion as established in
chapter 18.32 RCW

(iv) The board of hearing and speech as established in chapter
18. 35 RCW

(v) The board of examners for nursing hone admnistrators as
established in chapter 18.52 RCW

(vi) The optonetry board as established in chapter 18.54 RCW
governing |licenses issued under chapter 18.53 RCW

(vii) The board of osteopathic nmedicine and surgery as established
in chapter 18.57 RCWgoverning |licenses i ssued under chapters 18.57 and
18. 57A RCW

(viii) The board of pharmacy as established in chapter 18.64 RCW
governing |licenses issued under chapters 18.64 and 18. 64A RCW

(i1 x) The nedical quality assurance comm ssion as established in
chapter 18.71 RCW governing licenses and registrations issued under
chapters 18.71 and 18. 71A RCW

(x) The board of physical therapy as established in chapter 18.74
RCW

(xi) The board of occupational therapy practice as established in
chapter 18.59 RCW

(xi1) The nursing care quality assurance conmm ssion as established
in chapter 18.79 RCWgoverning |icenses issued under that chapter;

(xiti) The exam ning board of psychology and its disciplinary
commttee as established in chapter 18.83 RCW and

(xiv) The veterinary board of governors as established in chapter
18.92 RCW

(3) Inadditionto the authority to discipline license holders, the
disciplining authority has the authority to grant or deny |icenses
based on the conditions and criteria established in this chapter and
the chapters specified in subsection (2) of this section. This chapter
al so governs any investigation, hearing, or proceeding relating to
denial of licensure or issuance of a l|license conditioned on the
applicant’s conpliance with an order entered pursuant to RCW18. 130. 160
by the disciplining authority.

(4) Al disciplining authorities shall adopt procedures to ensure
substantially consistent application of this chapter, the Uniform
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Disciplinary Act, anong the disciplining authorities listed in
subsection (2) of this section.

Sec. 517. RCW18. 130.200 and 1986 ¢ 259 s 12 are each anended to
read as foll ows:

A person who attenpts to obtain ((er)), obtains, or attenpts to
maintain a license by wllful msrepresentation or fraudul ent
representation is guilty of a gross m sdeneanor.

Sec. 518. RCW 43.43.842 and 1992 ¢ 104 s 1 are each anended to
read as foll ows:

(1)(a) The secretary of social and health services and the
secretary of health shall adopt additional requirenents for the
licensure or relicensure of agencies ((e+)), facilities ((whieh)), and
licensed individuals who provide care and treatnent to vul nerable
adults, including nursing pools registered under chapter 18.52C RCW
These additional requirenments shall ensure that any person associ ated
with a licensed agency or facility having ((direet—econtact))
unsupervised access wth a vulnerable adult shall not have been:
(((8))) () Convicted of a crinme against persons as defined in RCW
43. 43. 830, except as provided in this section; (({b))) (ii) convicted
of crimes relating to financial exploitation as defined in RCW
43. 43. 830, except as provided in this section; ((fe)y)) (iii) found in
any di sci plinary board final decision to have abused a vul nerabl e adul t
under RCW 43.43.830; or ((€€))) (iv) the subject in a protective
proceedi ng under chapter 74.34 RCW

(b) A person associated with a licensed agency or facility who has
unsupervi sed access with a vulnerable adult shall nmake the disclosures
specified in RCW43.43.834(2). The person shall meke the disclosures
in witing, sign, and swear to the contents under penalty of perjury.
The person shall, in the disclosures, specify all crinmes against
children or other persons, and all crinmes relating to financial
exploitation as defined in RCOW43.43.830, commtted by the person.

(2) The rul es adopted under this section shall permt the Iicensee
to consider the crimnal history of an applicant for enploynent in a
licensed facility when the applicant has one or nore convictions for a
past of fense and:

(a) The offense was sinple assault, assault in the fourth degree,
or the sanme offense as it may be renanmed, and three or nore years have
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passed between the nost recent conviction and the date of application
for enpl oynent;

(b) The offense was prostitution, or the sane offense as it nmay be
renaned, and three or nore years have passed between the nobst recent
conviction and the date of application for enploynent;

(c) The offense was theft in the third degree, or the sane of fense
as it may be renaned, and three or nore years have passed between the
nost recent conviction and the date of application for enploynent;

(d) The of fense was theft in the second degree, or the sane of fense
as it may be renaned, and five or nore years have passed between the
nost recent conviction and the date of application for enploynent;

(e) The offense was forgery, or the sane offense as it may be
renaned, and five or nore years have passed between the nost recent
conviction and the date of application for enploynent.

The of fenses set forth in (a) through (e) of this subsection do not
automatically disqualify an applicant from enpl oynent by a |icensee.
Nothing in this section nay be construed to require the enpl oynent of
any person against a licensee’ s judgnent.

(3) In consultation with | aw enforcenent personnel, the secretary
of social and health services and the secretary of health shall
i nvestigate, or cause to be investigated, the conviction record and t he
protection proceeding record i nformation under this chapter ((43—43-RcW
ef—each—ageney—or—ftactHty—and—+ts)) of the staff of each agency or
facility under their respective jurisdictions seeking |icensure or
relicensure. An individual responding to a crimnal background i nquiry
request fromhis or her enployer or potential enployer shall disclose
the information about his or her crimnal history under penalty of

perjury. The secretaries shall use the information solely for the
purpose of determning eligibility for |licensure or relicensure.
Crimnal justice agencies shall provide the secretaries such

information as they may have and that the secretaries may require for
such pur pose.

Sec. 519. RCW 70.124.020 and 1996 ¢ 178 s 24 are each anended to
read as foll ows:

Unl ess the context requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Court" means the superior court of the state of WAshi ngton.
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(2) "Law enforcenment agency"” neans the police departnent, the
director of public safety, or the office of the sheriff.

(3) "Practitioner of the healing arts" or "practitioner" neans a
person licensed by this state to practice podiatric nedicine and
surgery, optonetry, pharmacy, physical therapy, chiropractic, nursing,
dentistry, osteopathic nedicine and surgery, or nedicine and surgery.
The term "practitioner"” shall include a nurses aide, a nursing hone
adm ni strator |icensed under chapter 18.52 RCW and a duly accredited
Christian Science practitioner: PROVIDED, HONEVER, That a nursing hone
patient who is being furnished Christian Science treatnment by a duly
accredited Christian Science practitioner shall not be considered, for
that reason alone, a neglected patient for the purposes of this
chapter.

(4) "Departnment” neans the state departnent of social and health
servi ces.

(5) "Nursing honme" has the neaning prescribed by RCW 18. 51. 010.

(6) "Soci al worker" neans anyone engaged in a professional capacity
during the regul ar course of enpl oynent in encouraging or pronoting the
heal th, welfare, support, or education of nursing hone patients, or
providing social services to nursing hone patients, whether in an
i ndi vidual capacity or as an enpl oyee or agent of any public or private
organi zation or institution.

(7) "Psychol ogi st" nmeans any person |licensed to practice psychol ogy
under chapter 18.83 RCW whet her acting in an individual capacity or as
an enployee or agent of any public or private organization or
institution.

(8) "Pharmacist" means any registered pharmaci st under chapter
18. 64 RCW whether acting in an individual capacity or as an enpl oyee
or agent of any public or private organization or institution.

(9) "Abuse or neglect" or "patient abuse or neglect"” nmeans the
nonacci dental physical injury or condition, sexual abuse, or negligent
treatnent of a nursing hone or state hospital patient under
circunstances which indicate that the patient’s health, welfare,
((and)) or safety is harnmed thereby.

(10) "Negligent treatnent” neans an act or om ssion which evinces
a serious disregard of consequences of such nagnitude as to constitute
a clear and present danger to the patient’s health, welfare, ((and)) or
safety.

p. 51 E2SHB 1850. SL



N

© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35
36
37

(11) "State hospital" neans any hospital operated and mai ntai ned by
the state for the care of the nentally ill under chapter 72.23 RCW

Sec. 520. RCW 70.124.040 and 1981 ¢ 174 s 4 are each anended to
read as foll ows:

(1) Wiere a report is ((deered—warranted)) required under RCW
70.124. 030, an immediate oral report shall be nade by tel ephone or
otherwise to either a | aw enforcenent agency or to the departnent and,
upon request, shall be followed by a report in witing. The reports
shall contain the following information, if known:

(a) The nane and address of the person neking the report;

(b) The nanme and address of the nursing hone or state hospital
patient;

(c) The nanme and address of the patient’s relatives having
responsibility for the patient;

(d) The nature and extent of the injury or injuries;

(e) The nature and extent of the negl ect;

(f) The nature and extent of the sexual abuse;

(g) Any evidence of previous injuries, including their nature and
extent; and

(h) Any other information which may be hel pful in establishing the
cause of the patient’s death, injury, or injuries, and the identity of
t he perpetrator or perpetrators.

(2) Each | aw enforcenent agency receiving such a report shall, in
addition to taking the action required by RCW 70. 124. 050, imredi ately
relay the report to the departnent, and to other |aw enforcenent
agencies, including the nedicaid fraud control unit of the office of
the attorney general, as appropriate. For any report it receives, the
departnent shall |ikewi se take the required action and in addition
relay the report to the appropriate | aw enforcenent agency or agenci es.
The appropriate |law enforcenent agency or agencies shall receive
i medi ate notification when the departnment, wupon receipt of such
report, has reasonable cause to believe that a crimnal act has been
comm tted.

Sec. 521. RCW70.124.070 and 1979 ex.s. ¢ 228 s 7 are each anended
to read as foll ows:

A person who is required to nake or to cause to be nmade a report
pursuant to RCW 70.124.030 or 70.124.040 and who knowingly fails to
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make such report or fails to cause such report to be made is guilty of
a gross m sdeneanor

NEW SECTION. Sec. 522. A new section is added to chapter 74.34
RCWto read as foll ows:

A person who is required to nake or cause to be made a report under
RCW 74. 34. 030 or 74.34.040 and who knowingly fails to nake the report
or fails to cause the report to be made is guilty of a gross
m sdeneanor .

Sec. 523. RCW 74.34.020 and 1995 1st sp.s. ¢ 18 s 84 are each
anmended to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Abandonnment” means action or inaction by a person or entity
wth a duty of care for a frail elder or a vulnerable adult that | eaves
t he vul nerabl e person without the neans or ability to obtain necessary
food, clothing, shelter, or health care.

(2) "Abuse" neans a nonaccidental act of physical or nental
m streatnment or injury, or sexual mstreatnent, which harns a person
t hrough action or inaction by another individual.

(3) "Consent" neans express witten consent granted after the
person has been fully inforned of the nature of the services to be
offered and that the receipt of services is voluntary.

(4) "Departnment"” neans the departnment of social and health
servi ces.

(5) "Exploitation" means the illegal or inproper use of a frai
el der or wvulnerable adult or that person’s incone or resources,
i ncluding trust funds, for another person’s profit or advantage.

(6) "Neglect" nmeans a pattern of conduct or inaction by a person or
entity with a duty of care for a frail elder or vulnerable adult that
results in the deprivation of care necessary to maintain the vul nerabl e
person’s physical or nental health.

(7) "Secretary" neans the secretary of social and health services.

(8) "Frail elder or vul nerable adult" nmeans a person sixty years of
age or older who has the functional, nmental, or physical inability to
care for hinself or herself. "Frail elder or vulnerable adult" shal
i ncl ude persons found incapacitated under chapter 11.88 RCW or a
per son who has a devel opnental disability under chapter 71A. 10 RCW and
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persons admtted to any long-term care facility that is licensed or
required to be |licensed under chapter 18.20, 18.51, 72.36, or 70.128
RCW or persons receiving services fromhone health, hospice, or hone
care agencies licensed or required to be |icensed under chapter 70.127
RCW

(9) No frail elder or vulnerable person who relies upon and is
being provided spiritual treatnent in lieu of nedical treatnent in
accordance with the tenets and practices of a well-recognized religious
denom nation shall for that reason alone be considered abandoned,
abused, or neqgl ect ed.

Sec. 524. RCW 43.43.832 and 1995 ¢ 250 s 2 are each anended to
read as foll ows:

(1) The legislature finds that businesses and organizations
provi ding services to children, devel opnentally disabled persons, and
vul nerable adults need adequate information to determ ne which
enpl oyees or licensees to hire or engage. The |l egislature further
finds that many devel opnentally disabled individuals and vul nerable
adults desire to hire their own enployees directly and also need
adequate information to determ ne which enpl oyees or licensees to hire
or engage. Therefore, the Washington state patrol crimna
identification system ((may)) shall disclose, upon the request of a
busi ness or organi zation as defined i n RCW43. 43. 830, a devel opnentally
di sabl ed person, or a vulnerable adult as defined in RCW43.43.830 or
his or her guardian, an applicant’s record for convictions of offenses
agai nst children or other persons, convictions for crinmes relating to
financial exploitation, but only if the victimwas a vul nerabl e adult,
adj udi cations of child abuse in a civil action, the issuance of a
protection order against the respondent under chapter 74.34 RCW and
di sciplinary board final decisions and any subsequent crim nal charges
associated with the conduct that is the subject of the disciplinary

board final decision. ((Wenrnecessary—appH-ecants—raybe-enployed-on

. . on))

(2) The legislature also finds that the state board of education
may request of the Washington state patrol crimnal identification
system information regarding a certificate applicant’s record for
convi ctions under subsection (1) of this section.
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(3) The legislature also finds that | aw enforcenent agencies, the
office of the attorney general, prosecuting authorities, and the
departnent of social and health services may request this sane
information to aid in the investigation and prosecution of child
devel opnmental | y di sabl ed person, and vul nerabl e adult abuse cases and
to protect children and adults fromfurther incidents of abuse.

(4) The legislature further finds that the departnment of social and
heal th services((+))nust consider the information |listed in subsection
(1) of this section in the follow ng circunstances:

(a) When considering persons for state positions directly
responsible for the care, supervision, or treatnment of children,
devel opnental | y di sabl ed persons, or vulnerable adults ((ef)) .

(b) When licensing ((er—autherizing—such—persens—eofr)) agencies
((prsuvant—to—i+ts—authority)) or facilities with individuals in

positions directly responsible for the care, supervision, or treatnent
of children, developnentally disabled persons, or vulnerable adults,
including but not limted to agencies or facilities |licensed under

chapter 74.15((+)) or 18.51((+—38-20—e6+72-23)) RCW (+—or—any—tater—
I hi el . L | ¢ aeil

(c) VWhen contracting wth i ndi vi dual s or busi nesses or
organi zations for the care, supervision, or treatnent of children
devel opnentally di sabl ed persons, or vulnerable adults, including but

not linmted to services contracted for under chapter 18.20, 18.48,
70.127, 70.128, 72.36, or 74.39A RCWor Title 71A RCW ((Hewever—when
Rreeessary))

(5) Whenever a state conviction record check is required by state
law, persons may be enployed or engaged as volunteers or independent
contractors on a conditional basis pending conpletion of the state
background investigation. \Wenever a national crimnal record check
through the federal bureau of investigation is required by state |aw,
a person may be enployed or engaged as a volunteer or independent
contractor on a conditional basis pending conpletion of the national
check. The Washi ngton personnel resources board shall adopt rules to
acconplish the purposes of this subsection as it applies to state
enpl oyees.

(6)(a) For purposes of facilitating tinely access to crimnal
background information and to reasonably mnimze the nunber of
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reqguests made under this section, recogni zing that certain health care

providers change employnent frequently, health care facilities may,

upon request from another health care facility, share copies of

conpl eted crimnal background inquiry informtion.

(b) Conpl eted crim nal background i nquiry i nformati on nay be shared
by awilling health care facility only if the following conditions are

sati sfi ed: The licensed health care facility sharing the crinna

background inquiry information is reasonably known to be the person’s

nost recent enployer, no nore than twelve nont hs has el apsed fromthe

date the person was | ast enployed at a licensed health care facility to

the date of their current enploynent application, and the crinm na

background information is no nore than two yvears ol d.

(c) If crimnal background inquiry information is shared, the
health care facility enploying the subject of the inquiry nmust require

the applicant to sign a disclosure statenent indicating that there has

been no conviction or finding as described in RCW43.43.842 since the

conpl etion date of the nost recent crimnal background inquiry.

(d) Any health care facility that knows or has reason to believe
t hat an applicant has or may have a di squalifying conviction or finding

as described in RCW 43.43.842, subsequent to the conpletion date of

their nost recent crimnal background i nquiry, shall be prohibited from

relying on the applicant’s previous enployer’'s crimnal background

inquiry informtion. A new crimnal background inquiry shall be

request ed pursuant to RCW 43.43.830 through 43. 43. 842.

(e) Health care facilities that share crim nal background inquiry
i nformation shall be i nmmune from any claimof defamation, invasion of

privacy, negligence, or any other claim in connection with any

dissemnation of this information in accordance with this subsecti on.

(f) Health care facilities shall transmt and receive the crimnal
background i nquiry i nformati on i n a manner t hat reasonably protects the

subject’s rights to privacy and confidentiality.

(g) For the purposes of this subsection, "health care facility"
nmeans a nursing hone |licensed under chapter 18.51 RCW a boardi ng hone

li censed under chapter 18.20 RCW or an adult famly hone |icensed

under chapter 70.128 RCW

Sec. b525. RCW 43. 20A. 710 and 1993 ¢ 210 s 1 are each anended to
read as foll ows:
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(1) The secretary shall investigate the conviction records, pending
charges or disciplinary board final decisions of:

((H)) (a) Persons being considered for state enploynment in
positions directly responsible for the supervision, care, or treatnment
of children or individuals wth nental illness or devel opnental
disabilities; and ((2)))

(b) Individual providers who are paid by the state for in-hone
services and hired by individuals wth physical disabilities,
devel opmental disabilities, nental illness, or nental inpairnent,
including but not limted to services provided under chapter 74.39A
RCW

(2) The investigation may include an exam nation of state and

national crimnal identification data ((anrdthe—ehidabuseandnegleet

to—thet+—egal—guardianss—+—any) ) . The secretary shall use the
information solely for the purpose of determning the character,
suitability, and conpetence of these applicants ((exeept—that—+n—the

SRR o hvsical li sabilities. I I I
li sabilities. L | L . I |
ndividual g _the)).

(3) The secretary shall provide the results of the state background
check on individual providers to the individuals wth physical
disabilities, developnental disabilities, nental illness, or nenta
inpai rnment or totheir |l egal guardians, if any, for their determ nation
of the character, suitability, and conpetence of the applicants ((shaH-

eh-sabi-Hty—rental—Hnesss—oer—wmental—+apalrrent) ). |f _an individual
elects to hire or retain an individual provider after receiving notice
fromthe departnent that the applicant has a conviction for an offense
that would disqualify the applicant from enploynent wth the
departnent, then the secretary may deny paynent for any subsequent
services rendered by the disqualified individual provider

(4) Crimnal justice agencies shall provide the secretary such
information as they may have and that the secretary may require for

such purpose. ((+H—neeessary—persoens—raybeenployedona—condittonal

] sendi ng_conpletion_of the background i nvestigation.))
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Sec. 526. RCW 18.52C. 010 and 1988 c 243 s 1 are each anended to
read as foll ows:

The legislature intends to protect the public's right to high
quality health care by assuring that nursing pools enploy, procure or
refer conpetent and qualified ((nursing)) health care or long-termcare

personnel, and that such ((Aurstng)) personnel are provided to health
care facilities, agencies, or individuals in a way to neet the needs of
residents and patients.

Sec. 527. RCW 18.52C. 020 and 1991 ¢ 3 s 130 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Secretary" neans the secretary of the departnent of health.

(2) "Health care facility" nmeans a nursing honme, hospital, hospice
care facility, honme health care agency, hospi ce agency, boardi ng hone,

adult famly honme, group honme, or other entity for the delivery of

health care or long-term care services, including chore services
provi ded under chapter 74. 39A RCW
(3) "Nursing home" means any nursing hone facility I|icensed

pursuant to chapter 18.52 RCW
(4) "Nursing pool" neans any person engaged in the business of
providing, procuring, or referring health care or long-term care

personnel for tenporary enploynent in health care facilities, such as
licensed nurses or practical nurses, ((and)) nursing assistants, and

chore service providers. "Nursing pool" does not include an individual
who only engages in providing his or her own services.
(5) "Person" includes an individual, firm cor porati on,

partnership, or association.

Sec. 528. RCW 18.52C. 040 and 1991 ¢ 3 s 132 are each anended to
read as foll ows:

(1) The nursing pool shall docunent that each tenporary enpl oyee or
referred independent contractor provided or referred to health care
facilities currently neets the applicable mninmum state credentialing
requi renents.

(2) The nursing pool shall not require, as a condition of
enpl oynent or referral, that enployees or independent contractors of
t he nursing pool recruit new enpl oyees or independent contractors for
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t he nursing pool fromanong the permanent enpl oyees of the health care
facility to which the nursing pool enployee or independent contractor
has been assigned or referred.

(3) The nursing pool shall carry professional and general liability
insurance to insure against any |loss or damage occurring, whether
prof essional or otherwise, as the result of the negligence of its
enpl oyees, agents or independent contractors for acts commtted in the

course of their enploynent with the nursing pool: PROVI DED, That a
nursi ng pool that only refers self-enployed, i ndependent contractors to
health care facilities shall carry professional and general liability

insurance to cover its own liability as a nursing pool which refers
sel f-enpl oyed, independent contractors to health care facilities: AND
PROVI DED FURTHER, That it shall require, as a condition of referral
that self-enployed, independent contractors carry professional and
general liability insurance to i nsure agai nst | oss or danmage resulting
fromtheir own acts commtted in the course of their own enpl oynent by
a health care facility.

(4) The uniformdisciplinary act, chapter 18.130 RCW shall govern
t he i ssuance and denial of registration and the discipline of persons
regi stered under this chapter. The secretary shall be the disciplinary
authority under this chapter.

(5) The nursing pool shall conduct a crimnal background check on
all enployees and independent contractors as required under RCW
43.43.842 prior to enploynent or referral of the enployee or
i ndependent contractor.

NEW SECTION.  Sec. 529. A new section is added to chapter 43.43
RCWto read as foll ows:

If information is released under this chapter by the state of
Washi ngton, the state and its enployees: (1) Make no representation
that the subject of the inquiry has no crimnal record or adverse civil
or adm ni strative decisions; (2) make no determ nation that the subject
of the inquiry is suitable for involvemrent with a business or
organi zation; and (3) are not |iable for defamation, invasion of
privacy, negligence, or any other claimin connection with any |awf ul
di ssem nation of information.

*NEW SECTI ON.. Sec. 530. The following acts or parts of acts are
each repeal ed:
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(1) RCW 74. 39. 030 and 1989 c¢ 427 s 11;

(2) RCW 74.39.040 and 1989 c 427 s 13;

(3) RCW 74. 39A. 005 and 1993 ¢ 508 s 1; and

(4) RCW 74.39A. 008 and 1995 1st sp.s. ¢ 18 s 1

*Sec. 530 was partially vetoed. See nessage at end of chapter

NEW SECTION. Sec. 531. Part headings and captions used in this
act are not part of the |aw

NEW SECTI ON. Sec. 532. Section 403 of this act is necessary for
the i nmedi ate preservation of the public peace, health, or safety, or
support of the state governnment and its existing public institutions,
and takes effect i mediately.

Passed the House April 27, 1997.

Passed the Senate April 27, 1997.

Approved by the Governor May 16, 1997, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 16, 1997.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout ny approval as to sections 104,
204, 207, 208, 305, 501, 505, 506, 530(1) and 530(3), Engrossed Second
Substitute House Bill No. 1850 entitl ed:

"AN ACT Rel ating to the I ong-termcare reorgani zati on and st andar ds
of care reformact;"

Section 104

Section 104 creates a joint legislative commttee onlong-termcare

oversight with no termnation date. The |legislature has always
established joint commttees by resolution, not by statute. A
resolution is the appropriate vehicle to create such a commttee. For
that reason, | have vetoed section 104.

Section 204

Section 204 directs the Departnment of Social and Health Services
("DSHS") to perform wthin avail abl e funds, conprehensive assessnents
of the needs and preferences (including all nedical history
information, | evel of personal care needs, and service preferences) of
all potential residents of long-termcare facilities, whether funded by
the state or privately. | have vetoed section 204 because no funding
was provided for DSHS to perform assessnents on privately funded
clients.

Secti on 207
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Section 207 would direct DSHS to make reasonable efforts to
contract for at least 180 clients, who would otherwi se be served in
nursing or assisted living facilities, to instead be served i n enhanced
adult residential care settings. The section would also tie the
paynment rate for these enhanced adult residential care clients to a
percentage of the statew de average nursing hone rate. The 1997-99
budget anticipates the Community Options Program Entry System ( COPES)
adult residential care program will exceed 800 cases. Al of these
cases coul d arguably neet the definition of "enhanced adult residenti al
care", and woul d thus be eligible for the enhanced rate required under
this section. The budget does not provide funds to pay a rate
equi valent of 35-40 percent of the nursing honme rate for this
popul ati on.

Additionally, tying the paynent rate of one community service to
t he Medi caid nursing hone paynent rate would create a situation where
one comunity option would receive rate increases in excess of other
equal ly inportant community services. For these reasons | have vetoed
section 207.

Section 208

Section 208 would allow hospitals the choice not to participate
wi th DSHS i n di scharge pl anning. This section weakens the departnent’s
ability to conply with the objectives contained in the 1997-99 budget
to reduce the Medicaid nursing facility casel oad by 480 residents. In
cooperating with all hospital discharge planners, departnent staff are
able to initiate financial eligibility determ nations and expedite
|l ong-term care service authorization and paynent. The current
partnership between DSHS and hospitals has nmaximzed consuner
opportunity to choose the nost appropriate |ong-termcare setting. For
t hese reasons | have vetoed section 208.

Section 305

Section 305 would direct DSHS to report quarterly to all clients on
the types of services used, and charges for the services that woul d be
charged against their estates. | have vetoed this section because no
fundi ng was provided and it would not be fair to create an expectation
for clients that such reports woul d be issued.

Section 501

Section 501 would permt the Departnment of Health ("DOH') to
develop a plan for a pilot program for accrediting boarding hones
t hrough a nationally recogni zed private accreditation organi zation. |
know of no recognized accreditation organization that provides
accreditation for boarding homes, or intends to begin doing so. Since
DOH woul d be unable to devel op the plan, | have vetoed this section.

Sections 505 and 506

Sections 505 and 506 deal with the nursing honme Resi dent Protection
Program operated by DSHS that is part of the Medicaid and Medicare
Survey and Certification program These provisions would require DSHS
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to refer conplaints against licensed, certified or registered health
care providers to the appropriate disciplining authority, such as the
Nursing Comm ssion or the Medical Quality Assurance Comm ssion, to
pursue disciplinary proceedings according to federal tinelines and
requirenents.

DSHS has been operating since Septenber 1995 under a corrective
action plan with the Health Care Financing Adm nistration ("HCFA")
because of the failure of a previous program that was nmuch |like the
proposal in Sections 505 and 506. That previous programwas deened out
of conpliance with federal requirenents. HCFA would have to approve
the changes made to the programby this |l egislation and has indicated
concern about returning to the old system These sections woul d not
result in inproved services to the residents in nursing honmes, would
require inefficient and duplicative systens, and would be nore costly
than current service delivery.

DSHS and DOH are wor ki ng together to design a systemthat enhances
the opportunity for swift processing and fair adjudication of
conpl ai nts of abuse, negl ect and m sappropriation of resident property.
| support this effort and believe it will bring about a nore coherent
system For the above reasons, | have vetoed sections 505 and 506.

Section 530

| have vetoed subsections one and three of Section 530, which are
repeal ers. Subsection 1 repeals the statutory authority for respite
care, a valued community care option. Subsection 3 repeals the
| egi slative policy framework that pronotes expansion and continuous
i nprovenent of home and conmunity services. This is an inportant part
of the overall strategy to provide choices to clients needing | ong-term
care services, and should remain in place.

For these reasons, | have vetoed sections 104, 204, 207, 208, 305,
501, 505, 506, 530(1) and 530(3) of Engrossed Second Substitute House
Bill No. 1850.

Sections 213 and 214 of E2SHB 1850 provide for nore vigorous
i nspection of boarding hones and nore stringent enforcenent once
violations are identified. | strongly support these neasures to protect
the health and safety of boarding hone residents. DOH has been
authorized in the budget to raise fees to inplenent this expanded
program and there will need to be expanded appropriation authority in
the supplenental budget. | am directing DOH to submt an
i npl enentation plan no later than July 1, 1997, outlining how it wll
phase in the expanded program

Wth the exception of sections 104, 204, 207, 208, 305, 501, 505,

506, 530(1) and 530(3), Engrossed Second Substitute House Bill No. 1850
is approved. "
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